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THE BASIS OF CONTRACT * 


HE nature of contract has been much discussed by lawyers 
interested in specific technical doctrines, and by moralists, 
economists, and political theorists interested in general social 
philosophy. There is still need for some effort to combine these 
points of view. The bearings of general philosophy become more 
definite through its applications, and the meaning of a technical 
doctrine receives illumination when we see it in the light of those 


wider ideas of which it is the logical outcome. 

This large and important task is obviously beyond the limits of 
a short paper. But a few suggestions may indicate something of 
the scope of the problem. 


I. THe Socrat Roots or CONTRACT 


One of the most influential of modern saws is Maine’s famous 
dictum that the progress of the law has been from status to con- 
tract. It has generally been understood as stating not only a his- 
torical generalization but also a judgment of sound policy — that 
a legal system wherein rights and duties are determined by the 
agreement of the parties is preferable to a system wherein they 
are determined by “ status.” 

This easy assumption, that whatever happens to be the outcome 
of history is necessarily for the best and cannot or ought not to be 
counteracted by any human effort, is typical not only of the histori- 





* This article will appear as part of a book on Law AND THE SociAL ORDER, 
to be published by Harcourt Brace & Co. 
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cal school of jurisprudence since Savigny, but also of the general 
progressive or evolutionary philosophy of Maine’s generation and 
largely of our own. Accordingly, pleas that under present con- 
ditions we need certain limitations on the freedom of contract have 
encountered the objection that we must not go against history and 
thereby revert to barbarism. 


A. Contract in History 


Before considering the validity of the last argument let us 
briefly consider Maine’s dictum from the point of view of the 
present state of historical learning. For while the study of the 
past in itself is not sufficient to determine desirable policies for 
today, it is necessary to view reigning ideas in their perspective 
and past careers if we are to separate them from their obsolete 
elements. In any case, objections based on inadequate history 
can be fully met only on the basis of sounder knowledge. 

That Maine’s generalization is not a universal and necessary 
law, he himself recognized in his treatment of feudal land tenure.’ 
The rights and duties of sovereign and subject, of homage or fealty 
and protecting lordship, were contractual in the early Middle 
Ages, and gradually ceased to be so as they became customary and 
were later replaced by the legislation of the modern national states. 
It is also true, as Dicey, Hedemann, Charmont, Jethro Brown, 
Duguit, and Pound have shown, that the modern state has, in all 
civilized countries, been steadily increasing the scope of its func- 
tions, so that men now do things by virtue of their status as 
citizens and taxpayers which formerly they did by voluntary 
agreement. One only needs to mention the fields of charity and 
education to make this obvious. Moreover, in many relations in 
which men are more or less free to enter into contracts, such as 
that between insurer and insured, landlord and tenant, employer 
and employee, shipper and carrier, the terms of the agreement 





1 Marne, Ancient Law (6th ed. 1876) 170, 305. In referring to the feudal 
centuries as “the golden days of ‘ free,’ if ‘ formal,’ contract,” Pollock and Mait- 
land assert that in that period “. . . the law of contract threatened to swallow 
up all public law. . . . The idea that men can fix their rights and duties by agree- 
ment is in its early days an unruly, anarchical idea. If there is to be any law at 
all, contract must be taught to know its place.” 2 History or EnciisH Law 
(2d ed. 1898) 233. 
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are more and more being fixed by law, so that the entering into 
these relations has something analogous to the entering into the 
relation of marriage, trusteeship, or public office. The specific 
rights and duties are not fixed by agreement, though the assump- 
tion of the relations is more or less voluntary. 

Nevertheless there is enough truth in Maine’s observation to 
warrant a more discriminating attitude to it than that of complete 
acceptance or complete rejection. 

Looking at the matter macroscopically rather than microscopi- 
cally, there can be little doubt that legally binding agreements 
or promises play a smaller part in the earlier history of all known 
peoples. The development of contract is largely an incident of 
commercial and industrial enterprises that involve a greater antici- 
pation of the future than is necessary in a simpler or more primi- 
tive economy. In the latter the solidarity of relatively self- 
sufficient family groups and the fear of departing from accustomed 
ways limit individual initiative as well as the scope and importance 
of what can be achieved by deliberate agreements or bargains. In 
some respects, however, less developed societies resort more than 
we do to contracts or compacts and enforce promises that we no 
longer enforce. Thus they preserve peace not by organized police 
or standing armies, but by agreements like our present treaties 
of peace between nations; and promises to the gods, which are now 
matters of individual conscience, used to be enforced by the com- 
munity as a whole because it feared the undiscriminating effects 
of divine wrath. 

It has been assumed since the days of Homer — it is involved 
in Montesquieu’s story of the Troglodytes — that savage men 
make no compacts or agreements and do not attach importance to 
promises. This is a doubtful generalization, which modern an- 
thropology does not confirm. We may, however, agree that while 
commerce in its early as in some of its later stages is connected 
with war and piracy —“ Who but a fool would have faith in a 
tradesman’s ware or his word? ” — the main effect of widening 
markets has been in the long run to favor steady industry and re- 
liance on promises as a basis for individual enterprise otherwise 
impossible. Extensive commerce, involving travel and contact 
with other peoples, leads to the observation of habits and ideas 
different from our own, and thus tends to introduce the disinte- 
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grating force of rational reflection into the hard crust of traditional 
mores and beliefs. Customary ideas and familiar ways of doing 
things thus lose their pristine fixity, and a certain amount of free 
individual thought and conduct is thus developed, despite the op- 
position to all innovations expressed by the conservative landed 
interests. In this state individual bargains or agreements neces- 
sarily receive increased attention from the law. This is repeatedly 
illustrated in the history of the ancient Jews, Greeks, and Romans 
and of medieval Europe. 

The growth of the Hebrew law of contract in the Mishnah seems 
to have followed the expansion of commerce that came with the 
capture of their first seaport, Jaffa, by Simon Maccabeus. The 
older Deuteronomic law, that in the Sabbatical year released all 
debtors, naturally discouraged credit transactions at certain times. 
This inconvenience was overcome in the time of King Herod by 
the institution of the prosbul, a contract of record by which loans 
became debts to the court unaffected by the older law.’ In gen- 
eral Talmudic jurisprudence favored contracts, even in cases 
where religious scruples might have led to restrictions.’ It is in- 
teresting to note that the notion of individual responsibility, a 
point in which religion, commerce, and ideas of contract or cove- 
nant meet, was first vigorously put forth when the Jews were 
settled in Babylonia, where they engaged extensively in commerce. 
I refer to the prophet Ezekiel. The older view held the family, 
tribe, or nation responsible for the acts of any one individual, 
whether he was a ruler like Saul or David or an ordinary rapacious 
soldier like Achan.* God visits the sins of the fathers upon the 
children to the third and the fourth generation. But the experi- 
ence of transplantation to a foreign land led Ezekiel to the rejec- 
tion of the older view that if the fathers eat sour grapes, the 
children’s teeth are set on edge. “ The righteousness of the 
righteous shall be upon him, and the wickedness of the wicked 
shall be upon him.” * After this came the further reflection that 





2 See Dr. Greenstone’s article on Prosbul, in THe JewisH ENCYCLOPEDIA; 
1 Scntrer, History oF THE JEWISH PEOPLE IN THE TIME OF JESUS CuRIST (1898) 
Div. II, 362. : 

8 See the tractate BaBA Metz1A 94a, in which the prevailing opinion allows 
some stipulations as to money matters even contrary to the Torah. 

4 2d Sam. 21, 24, Joshua 7. 

5 Ezek. 18:20, 
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sin is a voluntary act, an affair of the heart, and not something 
that can happen to you by involuntary contact with an object that 
is “ unclean” or taboo, or even when with the most worshipful 
intentions in the world you touch a holy object.° The significance 
for the law of contract of this notion of individual responsibility 
for voluntary acts is too obvious to need development. 

The same expansion of the law of free contracts under a pre- 
dominantly commercial régime can be seen in the history of 
Greece. The Hellenic laws of contract seem to have allowed as 
much freedom of business transactions as any legal system known 
tous. This is particularly clear in Athens after the change, under 
Cleisthenes, from tribal organization and after the rapid expan- 
sion of commerce that followed in the fifth century B.c. The effect 
of commerce on the Roman law of contract can be seen in the 
change from the old rigid rules of the jus civile to those of the jus 
gentium and pretor’s edict. When, as a result of the Crusades 
and other influences, European trade began to expand, the law of 
contract was liberalized by the extensive use of the oath to bind 
verbal agreements ‘— a procedure to which the Church yielded 
support only after some reluctance because of Christ’s explicit 
prohibition: “ Swear not at all.” 

The expansion of the régime of contract since the seventeenth 
century has been intimately related to the modern commercial 
revolution in northern Europe following the development of trade 
with India and America. The commercial revolution, even before 
the industrial one, served to transform a predominantly fixed, 
land economy into a more fluid and enterprising one on the basis 
of money and credit. This situation was largely responsible for 
the decay of the remaining feudal concepts and the reception of 
the more commercial, Italianized Roman law in the period of the 
Renaissance. This movement, as Maitland has shown,* went so 
far even in England as to endanger the old common law—a 
danger from which we were “ saved ” by the vested interests of 
the practitioners who were organized in the Inns of Court. Even 
so, the rapid expansion of the modern law of contract took a di- 





6 2d Sam. 6:6—7. 

7 Cf. Esmetn, Le SERMENT PROMISSOIRE DANS LE Droir CANONIQUE (1888) 
I et seq., 37 et seq. 

8 MAITLAND, ENGLISH LAW AND THE RENAISSANCE (1901). 
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rection in England not so widely different from that in Holland 
and France, and the work of Coke, Holt, and Mansfield is in many 
respects parallel to that of Grotius, Voet, Domat, Pothier, and the 
other commentators on modern civil or Roman law. 

Maine’s observation that the progress of the law is from status 
to contract is, therefore, partly true in certain periods of expand- 
ing trade. But close on the heels of expansion comes consolidation 
or closer organization; and in the wake of increased freedom of 
contract we find increased regulation, either through the growth of 
custom and standardization or through direct legislation. At no 
times does a community completely abdicate its right to limit and 
regulate the effect of private agreements, a right that it must 
exercise to safeguard what it regards as the interest of all its 
members.° 

These very brief historic observations do not, of course, settle 
the issue. But they are sufficient to override the supposed veto 
of history, and to allow us to consider on their specific merits all 
questions as to the regulation of contract. 

The support of Maine’s dictum, however, did not come exclu- 
sively from legal history. It had its roots in the general individu- 
alistic philosophy that manifested itself in modern religion, meta- 
physics, psychology, ethics, economics, and political theory. Let 
us begin with the last. 


B. The Political Theory of Contractualism 


Contractualism in the law, that is, the view that in an ideally 
desirable system of law all obligation would arise only out of the 
will of the individual contracting freely, rests not only on the will 
theory of contract but also on the political doctrine that all re- 
straint is evil and that the government is best which governs least. 
This in turn is connected with the classical economic optimism that 
there is a sort of preéstablished harmony between the good of all 
and the pursuit by each of his own selfish economic gain. These 
politico-economic views involve the Benthamite hedonistic psy- 
chology, that happiness consists of individual states of pleasures 
and that each individual can best calculate what will please him 
most. Back of this faith of legal individualism is the modern 





® 8 HotpswortH, History oF ENGLISH LAw (1926) 100 e¢ seg. 
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metaphysical assumption that the atomic or individual mind is 
the supreme reality and the theologic view that sin is an act of 
individual free-will, without which there can be no responsibility. . 

The argument that a régime of free contract assures the greatest 
amount of liberty for all is characteristic of the eighteenth century 
philosophy of the Enlightenment and is still essential to the faith 
of Jeffersonian democracy behind our bills of rights. The older 
Calvinistic argument for government rested on the need of re- 
straining the wickedness of man (due to the corruption of the 
flesh) by rules and magistrates deriving their power from God. 
Against this the deistic and bourgeois Enlightenment developed 
the contrary view, that men are inherently good and that their 
dark deeds have been due to the corruption and superstition 
brought about by tyrants and priests. As we get rid of the latter, 
the original, benevolent nature of man asserts itself and history 
indeed shows a gradual but steady progress in the direction of 
freedom. It was natural for the representatives of the growing 
commercial and industrial interests to view the state, controlled 
as it had been by landed barons and prelates (lords temporal and 
spiritual), as exclusively an instrument of oppression, and neces- 
sarily evil. But their argument overshot its mark. They forgot 
that not only industry but also the whole life of civilization de- 
pends on the feeling of security that the protection of the govern- 
ment or organized community affords. 

The philosophy of freedom or liberty illustrates one of the most 
pervasive and persistent vices of reasoning on practical affairs, to 
wit, the setting-up of premises that are too wide for our purpose 
and indefensible on their own account. 

In the fierce fight against the numerous irrational, tyrannical, 
and oppressive restraints, men jump to the conclusion that the ab- 
sence of all restraint is a good in itself and indeed the one absolute 
good in the political field. The error of this cult of freedom is of 
the same logical type as that of the tradition which it opposes. 
The latter argues that since our natural impulses are not free from 
bad consequences, therefore they are absolutely bad and must be 
made powerless by checks and balances or some other device. 
Both sets of arguments jump from the perception of what is evil 
under certain conditions to the affirmation of an untenable abso- 
lute. Let us consider the situation from this point of view. 
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Since what we want generally seems to us good, freedom, as the 
removal of obstacles to achievement, is a necessary part or con- 
- dition of this good. But mere freedom as absence of restraint, 
without positive power to achieve what we deem good, is empty 
and of no real value. The freedom to make a million dollars is 
not worth a cent to one who is out of work. Nor is the freedom 
to starve, or to work for wages less than the minimum of subsist- 
ence, one that any rational being can prize — whatever learned 
courts may say to the contrary. 

The tragic fallacy of supposing that mere absence of restraint 
or of other temporary evil can be an absolute good is poignantly 
illustrated when men, chafing at oppressive work or company, 
suppose that mere release will make them forever happy. When 
this release comes we may find ourselves abjectly miserable, not 
knowing what to do with ourselves. We then look for some other 
work that will absorb our attention or other company to fill our in- 
terests. So all revolutionists complaining against the oppression 
of government must as soon as they are successful — indeed, even 
to attain such success — set up a new government. The new work, 
the new company, or the new government must prove more con- 
genial or beneficent if we are to escape or mitigate the human in- 
clination to regret the struggle and the pain that brought about the 
change. 

Does the state always and necessarily seek to oppress the indi- 
vidual? Doubtless it is true — and those who talk about demo- 
cratic government or government by law should note the fact — 
that all government is by individual men, whether they govern 
as priests in the name of God, as people’s commissars in the name 
of the proletariat, or as judges issuing orders in the name of the 
law. And when men are in the position of governors they cannot 
escape seeing the justice on the side of their own special interests 
when these interests conflict with those of the rest of the commu- 
nity. Thus governments almost always think it necessary to 
keep and to perpetuate their power. But even so, the interest of 
the governors is not always contrary to those of the governed. 
Even a wolf, if we may modify a parable of Santayana’s, can, to 
insure a steady supply of sheep, become a careful shepherd of his 
flock.*° The question to what extent the interests of the governors 





10 SANTAYANA, THE Lire OF REASON (1905) 71. 
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and the governed coincide and to what extent they differ is an 
empirical one. It varies under different conditions. In general, 
it is psychologically false to assert, as anarchistic individualists 
maintain, that government rests exclusively on the force of the 
governors. Governors exercise a certain social function, the func- 
tion of making decisions. This is in fact felt to be too arduous a 
task by most people; and kingship or authority is thus sometimes 
thrust on a man as it was on Saul looking for his father’s asses. 
It is thrust on our newspapers by those who wish an authoritative 
source of decision in matters of taste as to the latest books, plays, 
dress, proper social deportment. 

If the state oppresses some it also serves as a defense to those 
who can control it. Generally speaking, even the most tyrannical 
state has some interest in protecting the mass of its people against 
the ravages of epidemics, against disturbance of the general peace 
or attacks on life by those inclined to violence. But as more and 
more people become interested in the government, its action be- 
comes more like that of an assembly of ambassadors where each 
tries to get the most for the interests he represents and yet there 
is some intelligence of the fact that the preservation of the common 
interests is the condition of the special ones being maintained. 

In the United States the Jeffersonian democrats fought against 
the power of the government both in the nation and in their states. 
They feared that the merchants and the large landowners of the 
seaboard, who had controlled the older states, would control the 
central government. To limit the power of government by a 
system of checks and balances was therefore the way to assure 
lilberty from oppression. So long as the country was sparsely 
settled and our people remained for the most part a nation of in- 
dependent freeholders, this was a workable theory. It never, how- 
ever, was carried out consistently. For the temptation to use the 
government for positive ends, such as education or the safeguard- 
ing of our commercial interests in the West and on the seas, could 
not be resisted even by Jefferson himself. In the last forty or fifty 
years the representatives of large industry have invoked this 
theory of the bills of rights to limit legislative power to regulate 
industry in the interests not only of the workers but also of the 
future manhood and womanhood of the nation. The same group, 
however, that protests against a child labor law, or against any 
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minimum wage law intended to insure a minimum standard of 
decent living, is constantly urging the government to protect in- 
dustry by tariffs. Clearly, the theory of /aissez faire, of complete 
non-interference of the government in business, is not really held 
consistently by those who so frequently invoke it. A government 
so limited in its powers that it could do no harm would be useless, 
since it could do no good. 

To draw a sharp line, as Mill does, between those acts which 
affect one person and no one else and those acts which do affect 
others, is impracticable in modern society. What act of any indi- 
vidual does not affect others? 


Nor knowest thou what argument 
Thy life to thy neighbor’s creed has lent 


A contract, therefore, between two or more individuals cannot 
be said to be generally devoid of all public interest. If it be 
of no interest, why enforce it? For note that in enforcing con- 
tracts, the government does not merely allow two individuals to do 
what they have found pleasant in their eyes. Enforcement, in fact, 
puts the machinery of the law in the service of one party against 
the other. When that is worthwhile and how that should be done 
are important questions of public policy. Since no government is 
omniscient, some element of discretion in the conduct of affairs 
must be left to the individuals who make a contract. We cannot 
rely entirely on regulations made in advance by the legislature, or 
post factum by judges. In fact, how can the element of discretion 
ever be completely taken away from those who have to transact 
business? But the notion that in enforcing contracts the state is 
only giving effect to the will of the parties rests upon an utterly 
untenable theory as to what the enforcement of contracts involves. 
Part of the confusion on this point is due to the classical theory 
which views a contract as always and entirely an expression of the 
will or of “ the meeting of the minds ” of those who make it. 


C. The Economic Argument for Contractualism 


When the political argument is closely pressed, it is found to 
rest on the economic one that a régime in which contracts are 
freely made and generally enforced gives greater scope to indi- 
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vidual initiative and thus promotes the greatest wealth of a nation. 
Three arguments have been used in defense of this view. 

The first was based on the eighteenth century optimism that as- 
sumed, on religious and metaphysical grounds, a preéstablished 
harmony between man’s selfish pursuit of gain and the common 
good. 


Thus God and Nature planned the general frame 
And bade self-love and social be the same 


But this was soon seen to be contrary to fact when factory and 
mine owners began to exploit men, women, and children in a way 
that a nation like Great Britain could not tolerate. Factory legis- 
lation thus followed as a refutation of the optimistic dogma. 

The second argument, the psychologic one of Bentham, rested 
on the assumption that as happiness consists in a maximum of 
pleasure, and that as each man knows best what will please him 
most, a contract in which two parties freely express what they 
prefer is the best way of achieving the greatest good of the great- 
est number. This argument blandly ignores the fact that though 
men may be legally free to make whatever contract they please, 
they are not actually or economically free. The mere fact of 
litigation, of appeal to the courts for enforcement, proves that the 
parties did not achieve real agreement or that their compact has 
not been found to serve the interest of one of the parties. Men 
in fact do not always know what will turn out to their advantage, 
and some of them have a talent for exploiting the ignorance or the 
dire need of their neighbors to make the latter agree to almost 
anything. 

The psychologic argument has therefore been succeeded by the 
biologic doctrine of natural selection and the survival of the fit- 
test. The old Providence that rewarded the virtuous and punished 
the wicked became the biologic law according to which the most 
fit survive and those who are not fit perish. On the basis of this 
romantic confusion between biologic and moral categories, Spen- 
cerian liberals have opposed all intervention by the state to aid 
the weak in the economic struggle. This indifference to the fate 
of those who are economically crushed is extolled as a virtue in 
the Nietzschean motto: Let the wcak perish that the strong may 
survive. But the absolute division of men into the strong and the 
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weak collapses before critical reflection. Who are the weak and 
who are the strong? Those who prove weak in a state of anarchic 
competition may become strong in a state of wise regulation and 
protection. 

The clearest and most convincing statement of the case for the 
classical theory of free competition is that of Mr. Justice 
Holmes.** Let us, he urges, get behind the fact of ownership, and 
look at the processes of production and consumption of goods. 
The men who achieve great private fortunes do not consume very 
much of this social wealth. Their fortunes denote rather power 
to control the flow of goods. And who is better fitted to command 
this process of production and distribution than the man who 
wins it in the competition of the market? The assumption be- 
hind this is that the man who succeeds in winning a fortune (not, 
it should be noted, the man who receives it by inheritance) has 
succeeded because he has been able to anticipate the largest effec- 
tive demand for goods and to organize the most economical way 
of producing them. 

One weakness of this argument is that it ignores the frightful 
waste involved in competition. The community as a whole ulti- 
mately pays the cost, in labor and capital goods (including their 
extensive sales and advertising forces), of all the economic enter- 
prises that are allowed to compete and fail. Moreover, the great- 
est profits do not always come with the greatest productivity. 
There are monopoly profits, like the unearned increment of land 
value, that clearly do not arise from productivity of the owners, 
and there are monopoly profits that are swelled by reducing the 
output, so that fishermen, wheat and cotton growers, and other 
producers are often advised to do this. Neither can free compe- 
tition prevent the paradoxical situation that our economic crises 
repeatedly show, namely, an overstocked food market and general 
destitution from inability to buy. The latter is certainly in part 
due to the fact that, under unrestrained competition, wages and 
the return for the labor of the farmer are not sufficient to enable 
the vast majority of the people to buy enough of what they have 
produced. Thus, some of the supposedly greater efficiency of 
private over public business, to the extent that it involves lower 
real wages, is detrimental to the general welfare. The latter de- 





11 CoLLecTED LEGAL PAPERS (1920) 279 et seq., 293 et seq. 
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pends not only on the mass of production, but also on the kind of 
goods produced, on the conditions under which men work, and on 
the ways in which the product is distributed. 

For these reasons it is rare nowadays to find any advocates of a 
régime of free competition except among certain lawyers and 
judges who use it to oppose regulation of the “ labor contract ” by 
the state. The general consensus among business men has de- 
manded the organization of our Interstate Commerce Commis- 
sion and Federal Trade Commission, our state railway and public 
service commissions, our state insurance and industrial commis- 
sions, and other administrative bodies that limit and regulate 
certain essential business contracts. Also the great captains of 
industry are everywhere trying to eliminate free competition. 
And those who talk about “ keeping the government out of busi- 
ness ” are the last to desire that the government shall not help or 
protect, by proper rules, the business in which they are involved. 
The differences that divide men in this respect concern the ques- 
tions of what interests should be protected and who should control 
the government. 


D. Contractualism and Religion 


The laws of any people, as a rule, receive not only their sanc- 
tion but also a good deal of their direction from their religion. 
Not only is the tendency to completely separate law from religion 
very modern and limited to certain Protestant countries, but also 
it has never been perfectly carried out in practice. There are 
many facts to support those who, like the late Justice Brewer, in- 
sist that our law recognizes ours to be a Christian nation. A 
closer view shows that English and American legal ideas have 
been shaped not only by the Christian tradition but more espe- 
cially by the effects of the Protestant Reformation. The general 
philosophy called individualism was certainly strengthened by 
the religious movement which denied the claims of the historically 
organized hierarchy, which made salvation depend primarily 
upon individual faith, which identified the Church with the body 
of the individual communicants, and which led to setting up indi- 
vidual conscience as the final authority. For our present purpose 
we must limit ourselves to noting how the category of contract or 
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covenant was broadened by the Reformation, and more especially 
by Calvinism. 

Max Weber has made popular the idea, previously suggested in 
part by Thorold Rogers and others, that modern commerce and 
Protestantism are closely connected in their ascetic ethics, in em- 
phasizing the virtues of industry and thrift, or saving for the fu- 
ture.’ Some features of this view have been severely criticized by 
the veteran economic historian Brentano.* But still we may say 
that Calvinism was predominantly the faith of the commercial 
classes, in opposition to the Catholic Church, which, as a great 
international landowner or as ministering to agricultural popula- 
tions, upheld the old order of a land economy. This manifested 
itself characteristically enough in the question of interest for 
loans of money and in other phases of mercantile contracts. 

Leaving aside the conduct of the Popes as temporal rulers of 
their Italian states, we can say that the general teachings and pol- 
icy of the Church were undoubtedly directed to the maintenance 
of social order. Commerce largely in the hands of Jews and 
Lombards was viewed as a possible disintegrating force. The 
clearest and most liberal statement of this attitude is to be found 
in St. Thomas’s tract De Avaritia: 


“ Trade is rendered lawful when the merchant seeks a moderate gain 
for the maintenance of his household, or for the relief of the indigent; 
and also when the trade is carried on for the public good, in order that 
the country may be furnished with the necessaries of life, and the gain 
is looked upon not as the object, but as the wages of his labour.” ** 


Starting with the popular notion that all wealth is the product 
of labor applied to nature, the Church regarded the demand for 
interest or payment for the mere lending of money as a form of 
avarice, one of the mortal sins. Melancthon and especially Cal- 





12 1 M. WEBER, RELIGIONSSOZIOLOGIE (1920) 30-236; THoROLD RoceErs, Eco- 
NOMIC INTERPRETATION OF History (1888) 84 et seg.; Kart Marx, Das KapiraL 
(2d ed. 1872) 750; KriTIK DER POLIT. OEKONOMIE (1859) 128. Similar views had 
been expressed by E. Le Lavelaye, De Tocqueville, and Guizot. See the article on 
Christianity and Economics in Patcrave, DIcTIONARY OF POLITICAL Economy. 

18 L. BRENTANO, Dre ANFANGE DES MODERNEN KaPITALISMUS (1916) 142 ef seq. 

14 Quoted by 1 AsHtey, ENcGLIsH Economic History AND THEORY (4th ed. 
1906) pt. II, 391; cf. St. THomas, SumMA THEOLOGICA 2a, 2ae, Q. 77, art. 
4; SCHREIBER, Dir VOLKSWIRTSCHAFTLICHEN ANSCHAUUNGEN DER SCHOLASTIK 
(1911) 89, 105, 145, 158, 193, 200, 230. 
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vin questioned this attitude, and the Protestant theologians, even 
in the Church of England, soon followed them.*® In general, the 
old canon law and the Doctors of the Church emphasized custom 
rather than the will or agreement of the parties in determining 
fair price and other incidents of contract. But the newer re- 
ligious movement has been more subjective, and has left things 
more to individual conscience, without elaborating any definite 
rules that should govern such conscience in the very complicated 
situations of modern economic life. Casuistry, indeed, fell into 
such bad repute that the very word has become a term of oppro- 
brium. This allowed lawyers serving the interests of their com- 
mercial clients to formulate the doctrine of complete freedom of 
contract. 


E. Contractualism and Metaphysical Individualism 


Ever since Plato employed a realistic metaphysics to defend 
his social philosophy against the individualistic relativism of the 
Sophists, theories that emphasize the rdle of compact, conven- 
tions, or agreements have relied upon nominalistic metaphysics, 
that is, upon an emphasis on the particular as an atom or indi- 
vidual (the two terms are etymologically equivalent) as against 
the abstract universals that serve as integrating relations. The 
atomistic analysis of physical nature that triumphed in the sev- 
enteenth century suggested the similar analysis of society as con- 
stituted by separate individuals who are united only by compact 
or convention. 

The prevalent idea that there can be no individual responsibil- 
ity without free will, though most often asserted by modern ideal- 
istic philosophies, involves this atomistic metaphysics. For if 
the individual will is only a part of the world, it cannot be ab- 
solutely autonomous but must be subject to influences from the 





15 For Melancthon’s views, see 1 ASHLEY, of. cit. supra note 14, at 457 et seq.; 
SCHMOLLER, ANSICHTEN 120. Calvin’s celebrated letter to Oecolampadius is printed 
in his Eptstora et Responsa (Beza ed. 1575) 355, and is discussed in Boum- 
BAWERK, CAPITAL AND INTEREST (Smart tr.) 28, and in 1 ASHLEY, op. cit. supra 
note 14, at 458-60. See Jewell, Exposition upon the Epistle to the Thessalonians 
in 2 Works (Parker Soc. pub.) 851 et seg. Cf. THomas Witson’s DISCOURSE ON 
Usury (Tawney’s ed.). For a general view of the question of usury, see BrISssAUD, 
A History or Frencn Private Law (1912) 385-88, 390; 8 HotpswortH, op. cit. 
supra note 9, at 100 et seq. 
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rest of the world. But the sharp distinction between mind and 
nature, inherent in this nominalism, is hostile to the possibility of 
any natural science of man, and this difficulty has been a moot 
point in continental social philosophy. 

In England nominalism has, since the days of William of 
Occam, Locke, Hume, and Mill, been carried into the field of 
psychology and has tended to resolve the individual mind into 
a number of psychic states niore or less closely connected by the 
laws of association of ideas. On this basis, English liberalism 
effected a compromise between the determinism necessary for a 
science of man and the concept of freedom necessary for a practi- 
cal social program. This viewpoint emphasizes the nominalistic 
analysis as between different individuals and stresses psychologic 
determinism as between different states of the mind. 

Though this compromise, in view of its obvious theoretic dif- 
ficulties, can hardly be called intellectually respectable, there is 
behind it some sound perception. The human mind or will is 
neither absolutely determined nor absolutely free. As a part of 
the world it is genuinely dependent and determined. But as a 
real and irreducible entity it has, like all other realities, a realm 
of relative independence. When we speak of its being influenced, 
we must recognize that there is an it to be influenced. In daily 
life this shows itself in our craving for the recognition of our 
personality as an actual factor in human relations. 

In the realm of contracts this principle of polarity means that 
the element of will can never be eliminated from the field of law 
or from any other social field. But the law as part of a larger 
world must be regulated and determined by the nature of the 
larger order of which it is a part. 


II. Excesses or CONTRACTUALISM 


As the result of the various forces that have thus supported the 
cult of contractualism there has been developed in all modern Eu- 
ropean countries (and in those which derive from them) a tend- 
ency to include within the categories of contract transactions in 
which there is no negotiation, bargain, or genuinely voluntary 
agreement. Let us consider a few typical situations. 

A citizen going to work boards a street car and drops a coin 
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in the conductor’s or motorman’s box. This, or the buying of a 
ticket, is treated as a contract, and courts and jurists speak of its 
“terms ” and of the rights and duties under it. No one claims 
that there is any actual “ meeting of minds ” of the passenger and 
the street railway corporation. There is no actual offer or ac- 
ceptance — certainly no bargaining between the two parties. 
The rights and duties of both are prescribed by law and are the 
same no matter what, if anything, goes on in the passenger’s mind, 
or in the corporation’s, if it has any mind. Moreover, the liabili- 
ties of the railway corporation to the passenger are in many cir- 
cumstances exactly the same even if he does not buy any ticket. 
Obviously, therefore, we have here a situation in which the law 
regulates the relation between different parties and it is pure 
fiction to speak of it as growing out of any agreement of the wills 
of the parties. 

A more serious confusion of fact and fiction occurs when we 
speak of the “ labor contract.” There is, in fact, no real bargain- 
ing between the modern large employer (say the United States 
Steel Corporation) and its individual employees. The working- 
man has no real power to negotiate or confer with the corporation 
as to the terms under which he will agree to work. He either de- 
cides to work under the conditions and schedule of wages fixed by 
_ the employer or else he is out of a job. If he is asked to sign any 
paper he does so generally without any knowledge of what it con- 
tains and without any real freedom to refuse. For we cannot 
freely change our crafts, and if a man is a weaver or shoe laster, he 
is dependent on the local carpet or shoe factory for his livelihood, 
especially so if he has a family, which is not as mobile as money. 
The greater economic power of the employer exercises a com- 
pulsion as real im fact as any now recognized by law as duress. 
The extreme form of such duress, the highwayman’s pistol, still 
leaves us with the freedom to accept the terms offered or else take 
the consequences. But such choice is surely the very opposite of 
what men value as freedom. 

Clearly, then, the element of consent on the part of the em- 
ployee may be a minor one in the relation of employment — a re- 
lation much more aptly and realistically described by the old law 
as that between master and servant. Down to the end of the 
eighteenth century this relation was in fact regulated by the gov- 
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ernment. Wages used to be regularly fixed by justices of the 
peace under the authority of parliamentary enactments, and even 
the beer that the master was to serve to the servant with his bread 
had its strength regulated by law. Any demand by workmen for 
higher wages or any accession to such demands on the part of 
masters was a violation of the law. Yet courts now speak as if 
the effort on the part of the state to regulate wages were an un- 
heard-of interference with the eternal laws of nature. As a mat- 
ter of fact, it was only after the Civil War that the United States 
Supreme Court invented the doctrine that the “ right to contract ” 
is property and is thus protected against real government regula- 
tion by the Fifth and Fourteenth Amendments of our Federal 
Constitution. But so widespread has this idea become that few 
-have noticed its radical novelty. 

The spread of contractualistic notions shows itself in the tend- 
ency to speak of marriage as itself a contract. Now there are, 
usually, solemn promises exchanged when the marriage ceremony 
is performed and there may be agreements as to dowry and other 
property rights. But the specific legal relations of husband and 
wife are by no means determined thereby. These relations are 
entirely fixed by law and the parties to it cannot vary its terms, 
just as they cannot vary the terms of their obligations to any 
children they may bring into the world. If there is no sense in . 
speaking of the rights and duties between parents and minor chil- 
dren as contractual, neither is there in speaking of the relations 
of husband and wife as contractual. The fact that an act is more 
or less voluntary does not make its legal consequences contractual. 

The extreme of contractualistic thought was reached when 
European publicists of the eighteenth century and American 
judges of the nineteenth century spoke of the social compact or 
contract as the basis of society and of all law. 

I do not want to add to the many (in fact, too many) refutations 
of the social-contract theory. The critics of the theory seem to 
me to have ignored the large voluntary element in the formation 
and continuance of government. This is unmistakably manifest 
if we consider the governance of international affairs or the for- 
mation of many of our own states as well as of our national Union. 
Moreover, the tradition of Hebrew history and Greek philosophy 
that bases government and law upon covenant or agreement has 
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had a salutary influence in challenging all law to justify itself at 
the bar of reason. It is good to ask of any law whether it is such 
as rational beings would adopt if they wanted to establish a soci- 
ety. Nevertheless, there are obviously insuperable difficulties in 
trying to derive all legal obligations from contract. Children have 
certain obligations to their parents that are not contractual. In- 
deed, we may well ask, “ Why should we obey laws that our an- 
cestors and not we agreed to?” We may even go further and 
ask, “Why should we keep agreements that we made some time 
ago when we were younger and less experienced or wise than we 
are now?” If there is any rational answer to either of these 
queries, it must take the form of indicating some social good or 
necessity that is served by our keeping our promises. But if so, 
why may not the same social good or necessity be served by mak- 
ing children obey and at times support their parents, or by making 
those who hold property pay for sewage, education, and other 
communal necessities, even if they do not agree? The merits of 
the issue are not really affected by introducing a fictional contract. 

These attempts to stretch the category of contract err in failing 
to recognize a certain necessary social solidarity, especially that 
of any generation with its ancestors, as not the outcome but the 
very basis of contract itself. Indeed, the vast majority of those 
who formerly held that we were bound by the original contract of 
our ancestors also believed that we could be justly punished be- 
cause of the original sin of our ancestors. The analogy of the 
theologic identity strengthened the legal one. 


III. THE JUSTIFICATION oF ConTRAcT LAW 


A. The Sanctity of Promises 


Contract law is commonly supposed to enforce promises. Why 
should promises be enforced? 

The simplest answer is that of the intuitionists, namely, that 
promises are sacred per se, that there is something inherently des- 
picable about not keeping a promise, and that a properly organ- 
ized society should not tolerate this. This may also be said to be 
the common man’s theory. Learned writers ignore this because 
of their interest in showing the evil consequences of allowing 
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promises to be broken. But the intuitionists can well object that 
to judge the goodness of an act by its consequences is an obvious 
evasion by postponing the issue. For when we inquire which 
consequences are good and which are bad, we face the same 
question over again. If the terms “ good ” and “ bad ” have any 
meaning, there must be some ultimate character of action that 
makes them so, just as there is some ultimate character or nature 
of objects that makes them blue or beautiful. To say that the 
blueness or beauty of an object depends upon “ the observer ” 
only means that a complete answer involves an additional factor 
that “ the observer ” brings into the case. There can be no sense 
at all in speaking of the quality of an object that the observer 
beholds if there is no object or there are no qualities to behold. 

Now there can be no doubt that common sense does generally 
find something revolting about the breaking of a promise, and 
this, if a fact, must be taken into account by the law, though it may 
be balanced by other factors or considerations. In any case, let 
us not ignore the fact that judges and jurists, like other mortals, 
do frequently express this in the feeling that it would be an out- 
rage to let one who has broken his promise escape completely. 

It is not a sufficient answer to the foregoing position to show 
that common sense is not consistent, that in many cases we ap- 
prove the breaking of promises,** that the promises which we think 
ought not to be broken depend on the relation in which people 
stand to us, and that all these factors vary from time to time. I 
do not always have the same appetite or aversion for the same 
food, but when I do like or dislike a given dish, that is a fact 
which is not to be read out of existence because something else 
was true on another occasion. If, then, we find ourselves in a 
state of society in which men are, as a matter of fact, repelled 
by the breaking of promises and feel that such practice should be 
discouraged or minimized, that is a primary fact which the law 
must not ignore. 

But while this intuitionist theory contains an element of truth, 
it is clearly inadequate. No legal system does or can attempt to 
enforce all promises. Not even the canon law held all promises to 





16 See Prato, Repusric I, 331B; Cicero, De Orricus I, c. 10, III, cc. 24-25. 
The canon law did not regard all promises, even under oath, as binding. See 
DEcRETALES OF GreGoRY IX, lib. II, tit. 26, c. 27. 
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be sacred. And when we come to draw a distinction between 
those promises which should be and those which should not be 
enforced, the intuitionist theory, that all promises should be kept, 
gives us no light or guiding principle. 

Similar to the intuitionist theory is the view of Kantians like 
Reinach *’ that the duty to keep one’s promise is one without 
which rational society would be impossible. There can be no 
doubt that from an empirical or historical point of view, the abil- 
ity to rely on the promises of others adds to the confidence neces- 
sary for social intercourse and enterprise. But as an absolute 
proposition this is untenable. The actual world, which assuredly 
is among the possible ones, is not one in which all promises are 
kept, and there are many people — not necessarily diplomats — 
who prefer a world in which they and others occasionally depart 
from the truth and go backeon some promise. It is indeed very 
doubtful whether there are many who would prefer to live in an 
entirely rigid world in which one would be obliged to keep all 
one’s promises instead of the present more viable system, in which 
a vaguely fair proportion is sufficient. Many of us indeed would 
shudder at the idea of being bound by every promise, no matter 
how foolish, without any chance of letting increased wisdom undo 
past foolishness. Certainly, some freedom to change one’s mind 
is necessary for free intercourse between those who lack omni- 
science. 

For this reason we cannot accept Dean Pound’s theory ** that 
all promises in the course of business should be enforced. He 
seems to me undoubtedly right in his insistence that promises con- 
stitute modern wealth and that their enforcement is thus a neces- 
sity of maintaining wealth as a basis of civilization. My bank’s 
promise to pay the checks drawn to my account not only consti- 
tutes my wealth but puts it into a more manageable form than 
that of my personal possession of certain goods or even gold. 
Still, business men as a whole do not wish the law to enforce every 
promise. Many business transactions, such as those on a stock 
or produce exchange, could not be carried on unless we could rely 





17 REINACH, THE APRIORISCHEN GRUNDLAGEN DES BURGERLICHEN RECHTES 
(1922) §§$ 2-4. Kant himself derives the obligation of contract not from promises 
but from the union of free-will to transfer rights. 

18 Pounp, INTRODUCTION TO THE PHILOsopHY OF LAW (1922) 236, 276. 
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on a mere verbal agreement or hasty memorandum. But other 
transactions, like those of real estate, are more complicated and 
would become too risky if we were bound by every chance promise 
that escapes us. Negotiations would be checked by such fear. In 
such cases men do not want to be bound until the final stage, when 
some formality like the signing of papers gives one the feeling of 
security, of having taken proper precautions. The issue obviously 
depends upon such factors as the relative simplicity of a given 
transaction, the speed with which it must be concluded, and the 
availability of necessary information. 

At various times it has been claimed that mere promises as such 
received legal force in Hebrew, Greek, early German, and canon 
law. None of these claims can be justified. 

All biblical references to binding promises are either to those 
involving an oath or promise to God or else they assume, as a 
matter of course, some formality such as striking of hands and 
pledge or security.*® Greek covenants, or agreements, had to be in 
writing or to be recorded and were not free from other formali- 
ties.2° The binding character of promises could not have been ab- 
solute to a people to whom Odysseus was a hero. 


Though the great authority of Gierke, following Tacitus and 
Grotius, can be cited for the view that the early Germans attached 
great importance to keeping one’s word,”* the evidence collected 
by such men as Brunner, Von Amira, Heusler, and Brissaud shows 
that the Germans, like other peoples, held promises binding only 
if some real object passed hands or some formal ceremony took 
place.** Otherwise, pledge or security was required. 





19 Proverbs 6:1-5, 17:18, 22:26; Psalms 15:4; Job 17:3; see Covenant, in 
ENCYCLOPEDIA BrsticA; 1 Nowack, LEHRBUCH DER HEBRAISCHEN ARCHAELOGIE 
(1894) 341 et seq., 354 et seq. 

20 See Prato, Repustic I, 555; Prato, Laws V, 729E, 874B, XI, 917-18, 920-21; 
Prato, Crito 51; ARISTOTLE, PoLiTics 1, 9, 1-11; ARISTOTLE, RHETORIC 1, 15, § 22; 
ARISTOTLE, Etuics N. v 2, 1131a2; THEOPHRASTOS in STOBAEUS, FLORILEGIUM 
44, C. 22; cf. 2 VinocRaporr, HistorICAL JURISPRUDENCE (1922) c. 9; MITTEIS, 
REICHSRECHT UND VOLKSRECHT (1891) 479 et seq.; BEAUCHET, HisToIRE pU DrRoIT 
PrIvE DE LA REPUBLIQUE ATHENIENNE (1897) 19 et seq. 

21 Tacitus, GERMANIA c. 24; Grotrus, THE JURISPRUDENCE OF HoLtanp (Lee 
ed. 1926) bk. III, § 52; Grerxe, DeEutscHE PrivatrecutT I, 284, III, 2, n.2, 283; 
GIERKE, SCHULD AND HAFTUNG (1910) 168. 

22 Brunner, Der Schuldvertrag Bedarfte einer Bestimmten Horbaren und Sicht- 
baren Form, in 1 HottzenporFr-KouLer, ENcycLopepiA (7th ed. 1915) 137; 
BRISSAUD, op. cit. supra note 15, § 362, at 451; 2 PoLttocK AND MAITLAND, op. cit. 
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More substantial is the case for the canon law, which undoubt- 
edly went further than any other system to enforce bare promises. 
The Council of Carthage in 348 B.c. made all written agreements q 
binding and this later led to the action ex nudo pacto before the : 
courts of the Church. But the use of the oath was a distinctive 
ceremony and as it was binding in conscience, that is, in one’s 
relation to God, it did not always afford relief to the promisee. 
The latter was at times even compelled by the ecclesiastical judge 
to release the promisor. And through the extension of the power 
of temporal rulers, as well as of bishops, to pass on the validity of 
the promise under oath, the legal effectiveness of the latter was 
whittled away.” 


B. The Will Theory of Contract 


According to the classical view, the law of contract gives expres~ ia 
sion to and protects the will of the parties, for the will is some- | 
thing inherently worthy of respect. Hence such authorities as 
Savigny, Windsheid, Pothier, Planiol, Pollock, Salmond, and Lang- 
dell hold that the first essential of a contract is the agreement of 
wills, or the meeting of minds. 

The metaphysical difficulties of this view have often been 
pointed out. Minds or wills are not in themselves existing things 
that we can look at and recognize. We are restricted in our 
earthly experience to the observation of the changes or actions 
of more or less animated bodies in time and space; and disem- 
bodied minds or wills are beyond the scope and reach of earthly 
law. But while this objection has become familiar, it has not 1 
been very effective. The force of the old ideas, embodied in the 
traditional language, has not always been overcome even by those 
who like Langdell and Salmond profess to recognize the fictional 
element in the will theory. 

Another line of objection can be found in the incompatibility { 
of the classical theory with the consequences that the law attaches ; 
to an offer. Suppose that I offer to buy certain goods from A ata : 



























supra note 2, at 185; Esmemn, Etupes sur Les Contrats (1883) 69; 2 HEUSLER, 
INSTITUTIONEN DES DEUTSCHEN PRIVATRECHT (1885) 225; VON AMIRA, GRUNDRISS 
DES GERMANISCHEN Recuts § 70, in 3 PAUL, GRUNDRISS DER GERMANISCHEN 
PHILOLOGIE (1897). 

23 BRISSAUD, Op. cit. supra note 15, § 375. 
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given price, and, following his refusal, give him a week’s time to 
reconsider it. If I change my mind the next day but fail to notify 
him, a contractual obligation will none the less arise if five days. 
later he notifies me that he has accepted my terms. Here obvi- 
ously there is never a moment of time when the two parties are 
actually in agreement or of one mind. Yet no one denies that the 
resulting rights and duties are identical with those called con- 
tractual. It does not help the classical theory to say that I am 
under a legal duty to notify A (the offeree) and that if I fail to 
perform this duty in the proper way, the law will treat my change 
of mind as a nullity, as if it had never happened. The phrase 
italicized indicates that we are moving in the realm of fiction (or 
better, rights and duties imposed by law) and not in the realm of 
fact. No one denies that the contractual obligation should attach 
in this case; but there is in point of fact no actual agreement or 
meeting of minds. The latter, then, is not always necessary for 
a legal contract. 

The logical inconsistency of the classical theory is not cured if 
we say that the law protects not the will but the expression or 
declaration of the will.** Suppose that in the case mentioned I 
make a solemn declaration of the revocation of my offer, or write 
a letter but fail to communicate it. The law, in refusing to give 
effect to my declared revocation, is not protecting my expressed 
will, but is enforcing a duty on me in the interest of the general 
security of business transactions. 

A more important objection to the theory that every contract 
expresses the consensus or agreed wills of the two parties is the 
fact that most litigation in this field arises precisely because of the 
advent of conditions that the two parties did not foresee when they 





24 References to the enormous literature on the controversy between those who 
hold that there must be a real will or intention to be bound as well as a declaration 
of the will, will be found in 1 WrypscHEID, PANDEKTEN (8th ed. 1900) $75; 
1 ENNECCERUS, LEHRBUCH DES BURGERLICHEN RECHTS (1913) §§136, 155; 
1 STAUDINGER, KOMMENTAR ZUM BURGERLICHEN GESETZBUCH UND DEM EINZUH- 
RUNGSGESETZE (1912) 434. See also MANIGK, WILLENSERKLAERUNG UND WIL- 
LENSGESCHAEFT (1907) 27-150; BINDER, WILLE UND WILLENSERKLAERUNG IM TAT- 
BESTAND DES RECHTSGESCHAEFTES, reprinted from (1910) 5, 6 ARCHIV FUR RECHTS- 
uND WIRTSCHAFTS-PHILOSOPHIE. In France this was taken up by SALEILLES, 
De tA DECLARATION DE VOLONTE (1901), for criticisms of which, see Lerebours- 
Pigeonniére in L’OEUVRE JURIDIQUE DE RAYMOND SALEILLES (1914) 399 e¢ seq.; 
BonNECASE, SCIENCE pu Droit ET ROMANTISME (1928) 229 et seq. 















THE BASIS OF CONTRACT 577 


entered into the transaction. Litigation usually reveals the absence 
of genuine agreement between the parties ab initio. If both 
parties had foreseen the difficulty, provision would have been 
made for it in the beginning when the contract was drawn up. 
When courts thus proceed to interpret the terms of the contract 
they are generally not merely seeking to discover the actual past 
meanings (though these may sometimes be investigated ), but more 
generally they decide the “ equities,” the rights and obligations of 
the parties, in such circumstances; and these legal relations are 
determined by the courts and the jural system and not by the 
agreed will of the contesting parties. 

Planiol and others have argued that while certain effects of a 
contract may not have been foreseen by the parties, nevertheless 
these are effects following from the original objective and are 
therefore the will of the two contractors.” But to argue that, be- 
cause the law fixes certain obligations, you did foresee something 
that in fact you did not see is a confusion which would be too 
ridiculous to criticize were it not so prevalent in juristic discus- 
sions. The confusion between what exists in fact and what ought 
to be according to our theory occurs also in other fields of liability. 
An employer is held liable for the negligence of an agent, even 
where he may have specifically warned the agent against it. For 
instance, a man instructs his servant to exercise his two horses in 
his field, since the animals are too spirited to be taken on the street. 
The servant takes the horses into the street, where they commit 
some damage. The master is held liable. Now the theory holds 
that the man who caused the damage is liable. Therefore, the 
master, being liable, is declared to be the “ cause ” of the damage. 
In truth, however, he is the “ cause ”’ because he is liable, and not 
vice versa. Soin contracts men are liable for things that they did 
not actually foresee; and to say that they intended or willed these 
results is a fiction designed to save the will theory. 

The obvious limitations of the will theory of contract has caused 
a reaction that takes the form of positivism or behaviorism: 
Away with the whole notion of will! —the only realities are 
specific acts to which the law attaches certain consequences, that is, 
if you do something by word of mouth, by writing, or by any other 
act that someone else takes as a promise, then the latter can, 





25 2 PLANIOL, TRAITE ELEMENTAIRE DE Droit Civit (2d ed. 1912) § 944. 





578 HARVARD LAW REVIEW 


under certain conditions, bring an action. In its extreme form, 
this appears in what Dean Pound calls the state of strict law, 
which, like everything called primitive, is always with us. A de- 
veloped system of law, however, must draw some distinction be- 
tween voluntary and involuntary acts. Mr. Justice Holmes thinks 
that even a dog discriminates between one who stumbles over him 
and one who kicks him. The whole of the modern law of contract, 
it may be argued, thus does and should respond to the need of 
greater or finer discrimination in regard to the intentional char- 
acter of acts. The law of error, duress, and fraud in contract 
would be unintelligible apart from such distinction. 


C. The Injurious-Reliance Theory 


Though this seems the favorite theory today, it has not as yet 
been adequately formulated, and many of those who subscribe to 
it fall back on the will theory when they come to discuss special 
topics in the law of contract. The essence of the theory, however, 
is clear enough. Contractual liability arises (or should arise) only 
where (1) someone makes a promise explicitly in words or im- 
plicitly by some act, (2) someone else relies on it, and (3) suffers 
some loss thereby. 

This theory appeals to the general moral feeling that not only 
ought promises to be kept, but that anyone innocently injured by 
relying on them is entitled to have his loss “‘ made good ” by the 
one who thus caused it. If, as Schopenhauer has maintained, the 
sense of wrong is the ultimate human source of the law, then to 
base the obligation of the promise on the injury of the one who 
has relied on it, is to appeal to something really fundamental. 

This theory also appeals powerfully to modern legal theorists be- 
cause it seems to be entirely objective and social. It does not ask 
the court to examine the intention of the promisor. Instead, the 
court is asked to consider whether what the defendant has said 
or done is such that reasonable people generally do rely on it 
under the circumstances. The resulting loss can be directly 
proved and, to some extent, even measured. In emphasizing the 
element of injury resulting from the breach, the whole question 
of contract is integrated in the larger realm of obligations, and 
this tends to put our issues in the right perspective and to correct 
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the misleading artificial distinctions between breach of contract 
and other civil wrongs or torts. 

Nevertheless, this theory is not entirely consistent with existing 
law, nor does it give an altogether satisfactory account of what 
the law should do. 

Contractual obligation is not coextensive with injurious reliance 
because (1) there are instances of both injury and reliance for 
which there is no contractual obligation, and (2) there are cases 
of such obligation where there is no reliance or injury. 

(1) Clearly, not all cases of injury resulting from reliance on 
the word or act of another are actionable, and the theory before us 
offers no clue as to what distinguishes those which are. There is, 
first, the whole class of instances of definite financial injury caused 
by reliance on an explicit promise made in social relations, such as 
dinner parties and the like. Suppose I say to A, “ If you agree to 
meet my friends and talk to them about your travels in Africa, I 

' will hire an appropriate room in a hotel and give a dinner in your 
honor.” A agrees but fails to come, or notifies me too late to pre- 
vent my financial loss. Here the law gives me no redress. Cases 
like these are often said to be properly ruled out on the ground 
that those who make them do not intend to be legally bound. And 
doubtless people generally know enough law to know that they 
cannot collect damages in such cases. But this argument is rather 
circular, since liability does not generally depend on knowledge or 
ignorance of the law. Men are held liable in many cases where 
they do not intend to be bound legally. There are doubtless good 
reasons why there should be no legal liability for “ social ” prom- 
ises; but our theory does not account for them. 

Even clearer are those cases where someone advertises goods 
for sale or a position to be filled, and, when I come, tells me that he 
has changed his mind. The fact that I have suffered actual loss 
from relying on this public statement does not in this case give me 
a cause of action. The law does not help everyone who has relied 
on the word or act of another. 

(2) In formal contracts, such as promises under seal, stipulation 
in court, and the like, it is clearly not necessary for the promisee 
to prove reliance and injury. Certain formalities are binding per 
se. Consider also an ordinary agreement to sell something. Sup- 
pose that the defendant, who refuses to receive the goods, offers to 


4 —-_ lS OS OS | 


aS 5S OS et ee OO MH 


\¢ 
ct 





580 HARVARD LAW REVIEW 


prove that the vendor did not expect the deal to go through and 
had told others that he did not care whether it did or not. Would 
that be a bar to recovery? Actual reliance, it seems, is not always 
a necessary element in the case. The reliance of the promisee may 
be as “ constructive ” or fictional as the intention of the promisor. 
Nor does the plaintiff have to prove actual damage through the 
defendant’s refusal to live up to his promise and take the goods. 
To be sure, where the law recognizes no loss, only nominal dam- 
ages are usually awarded. But the fact that the plaintiff receives 
judgment is of practical, as well as of theoretic, importance. 
Clearly, the law favors the carrying-out of promises even in cases 
where there is no actual reliance or actual loss from nonperform- 
ance. 

(3) Finally, the recovery that the law allows to the injured 
promisee is not determined by what he lost in relying on the prom- 
ise, but rather by what he would have gained if the promise had 
been kept. There are obviously many cases where the injured 
party is substantially no worse after the breach than if the con- 
tract had never been made. He has thus not been in fact injured. 
And yet he may recover heavy damages if he would have gained 
heavily by the performance of the contract. The policy of the 
law, then, is not merely to redress injuries but also to protect 
certain kinds of expectation by making men live up to certain 
promises. 

There can be no question about the soundness of the injurious- 
reliance theory in accounting for a dominant phase of the law of 
contract, and the foregoing difficulties may thus seem petty. But 
they do call attention to fundamental obscurities in the very idea 
of “ reliance ” as well as in the criteria of “injury ”. The injuri- 
ous-reliance theory, like others, calls attention to a necessary ele- 
ment but does not give an adequate account of the whole of the law 
of contract. Its merits become clearer when its claims are properly 
limited. 


D. The Equivalent Theory 


Popular sentiment generally favors the enforcement of those 
promises which involve some guid pro quo. It is generally con- 
sidered unfair that after A has given something of value or ren- 
dered B some service, B should fail to render anything in return. 
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Even if what A did was by way of gift, B owes him gratitude and 
should express it in some appropriate way. And if, in addition, B 
has promised to pay A for the value or services received, the moral 
sense of the community condemns B’s failure to do so as even more 
unfair. The demand for justice behind the law is but an elabora- 
tion of such feelings of what is fair and unfair. 

The equivalent theory of contract has the advantage of being 
supported by this popular sentiment. This sentiment also ex- 
plains the primacy of real contracts. 

While a legal theory must not ignore common sense, it must 
also go beyond it. For common sense, while generally sound at 
its core, is almost always vague and inadequate. Common senti- 
ment, for instance, demands an equivalent. But what things are 
equivalent? It is easy to answer this in regard to goods or serv- 
ices that have a standard market value. But how shall we meas- 
ure things that are dissimilar in nature, or in a market where 
monopolistic or other factors prevent a fair or just price? Modern 
law therefore professes to abandon the effort of more primitive 
systems to enforce material fairness within the contract. The 
parties to the contract must themselves determine what is fair. 
Thereby, however, the law loses a good deal of support in the 
moral sense of the community.” 

Though legal historians like Ames are right in insisting that the 
common-law doctrine of consideration did not originate in the 
law’s insistence on equivalence in every contract, the latter idea 
cannot be eliminated altogether. It colors the prevailing language 
as to consideration, and especially the doctrine that in a bilateral 
contract each promise is consideration for the other. If a bare 
promise is of no legal validity, how can it be of any profit to the 
promisee or of any detriment to the promisor? Clearly, two 
things that are valueless cannot become of value by being ex- 
changed for each other. The real reason for the sanctioning of 





26 The old doctrine of laesio enormis, which used a plausible standard as to 
when a disparity of value made a contract unfair, has been abandoned because 
of the growth of the doctrine that we must let the parties completely determine 
the values involved. This is a great convenience in the process of adjudication, for 
it rules out all sorts of material inquiries. But it introduces a certain literal 
rigidity into the law characteristic of that which Dean Pound calls “the stage of 
the strict law.” 
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certain exchanges of promises is that thereby certain transactions 
can be legally protected, and when we desire to achieve this result 
we try to construe the transaction as an exchange of promises. 
Consideration is in effect a formality, like an oath, the affixing of 
a seal, or a stipulation in court. 


E. Formalism in Contract 


The recognition of the formal character of consideration may 
help us to appreciate the historical myopia of those who speak of 
seal as “ importing ” consideration. Promises under seal were 
binding (because of the formality) long before the doctrine of 
consideration was ever heard of. The history of forms and cere- 
monies in the law of contract offers an illuminating chapter in 
human psychology or anthropology. We are apt to dismiss the 
early Roman ceremonies of mancipatio, nexum, and sponsio, the 
Anglo-Saxon wed and borh, or the Frankish ceremonies of ar- 
ramitio, wadiatio, and of the festuca, as peculiar to primitive so- 
ciety. But reflection shows that our modern practices of shaking 
hands to close a bargain, signing papers, and protesting a note are, 
like the taking of an oath on assuming office, not only designed to 
make evidence secure, but are in large part also expressions of the 
fundamental human need for formality and ceremony, to make 
sharp distinctions where otherwise lines of demarcation would not 
be so clearly apprehended. 

Ceremonies are the channels that the stream of social life creates 
by its ceaseless flow through the sands of human circumstance. 
Psychologically, they are habits; socially, they are customary 
ways of doing things; and ethically, they have what Jellinek has 
called the normative power of the actual, that is, they control what 
we do by creating a standard of respectability or a pattern to 
which we feel bound to conform. The daily obedience to the act 
of the government, which is the basis of all political and legal insti- 
tutions, is thus largely a matter of conformity to established ritual 
or form of behavior. For the most part, we obey the law or the 
policeman as a matter of course, without deliberation. The cus- 
toms of other people seem to us strange and we try to explain 
them as ceremonies symbolic of things that are familiar or seem 
useful to us. But many of our own customs can appear to an 
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outsider as equally non-rational rituals that we follow from habit. 
We may justify them as the sacred vessels through which we obtain 
the substance of life’s goods. But the maintenance of old forms 
may also be an end in itself to all those to whom change from the 
familiar is abhorrent. 


F. Contract and the Distribution of Risks 


Mr. Justice Holmes has suggested that a legal promise may be 
viewed as a wager: I assure you of a certain event (which may or 
may not be within my control) and I pay in case of failure. 

This view has not found much favor. The first objection that 
has been urged against it is that when men make a contract, they 
contemplate its performance rather than its breach. This is hardly 
fatal. Men can and do sometimes deliberately plan to pay dam- 
ages in certain contingencies rather than carry out their legal 
promises. It might even be said that the law sometimes en- 
courages that attitude. Thus, up to the period of the Reform Bill, 
English law definitely put obstacles in the way of the lessee of land 
for a term of years who wanted any relief other than damages. On 
the other hand, Mr. Justice Holmes fails to dispose of the objec- 
tion that the law does in some cases — in civil law countries more 
even than in our equity courts — compel specific performance. 
Moreover, his theory fails to attain its expressed objective, namely, 
to dispose of the view that a contract is a qualified subjection of 
one will to another. For the paying of damages does not flow from 
the promisor’s willingness, but is the effect of the law’s lending its 
machinery to the promisee. 

Nevertheless, when taken in a wider sense in connection with 
Mr. Justice Holmes’s general philosophy concerning the risk in all 
human affairs, his theory is illuminating and important. 

All human transactions are directed to a future that is ‘never free 
from elements of uncertainty. Every one of our ventures, there- 
fore, involves the taking of a risk. When I board a train to go 
home I am betting my life that I will get to my destination. Now 
a contract or agreement may be viewed as an agreement for the 
distribution of anticipated gains or losses. If I agree to sell certain 
goods or services I expect that I shall be paid in good United States 
money and that with this money I shall be able to acquire certain 
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other goods. I do not generally take into account the possibility 
that the purchasing power of the American dollar may be radically 
reduced when I receive my pay. That contingency is generally not 
thought of or else deemed too remote, yet certain bondholders do 
think of it and specify payment in gold of acertain standard. Now 
the human power to foresee all the consequences of an agreement 
is limited, even if we suppose that the two parties understand each 
other’s meaning to begin with. Disputes or disagreements are 
therefore bound to come up; and the law of contract may thus be 
viewed as an attempt to determine the rights and duties of the two 
parties under circumstances that were not anticipated exactly in 
the same way by the two contracting parties, or at any rate were 
not expressly provided for in an unambiguous way. One can 
therefore say that the court’s adjudication supplements the original 
contract as a method of distributing gains and losses. 

From this point of view, we may look upon the law of contract 
as a number of rules according to which courts distribute gainc and 
losses according to the equities of such cases; and the pretense that 
the result follows exclusively from the agreement of the two par- 
ties is fictional. Just as the process of interpreting a statute is 
really a process of subsidiary legislation, so is the interpretation 
of a contract really a method of supplementing the original agree- 
ment by such provisions as are necessary to determine the point 
at issue. 

If we view the law of contract as directed to strengthening the 
security of transactions by enabling men to rely more fully on 
promises, we see only one phase of its actual workings. The other 
phase is the determination of the rights of the contracting parties 
as to contingencies that they have not foreseen, and for which they 
have not provided. In this latter respect the law of contract is a 
way of enforcing some kind of distributive justice within the legal 
system. And technical doctrines of contract may thus be viewed 
as a set of rules that will systematize decisions in this field and thus 
give lawyers and their clients some guidance in the problem of 
anticipating future decisions. Thus, for instance, if the question 
arises as to who should suffer a loss caused by the destruction of 
goods in transit, the technical doctrine of when title passes enables 
us to deal with the problem more definitely. In any case, the essen- 
tial problem of the law of contract is the problem of distribution 
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of risks. The other phase, namely, the assurance that what the 
parties have actually agreed on will be fulfilled, is a limiting 
principle. 

IV. CONTRACT AND SOVEREIGNTY 


It was said of Aristotle that whenever he set up a theory he 
began, like an Oriental despot, by killing off all possible rivals. 
And this seems to be the fashion in the peaceful world of scholar- 
ship. I trust that the foregoing discussion will not appear in that 
light. It has not been my object to refute the various theories dis- 
cussed but rather to sift the valid from the invalid elements in 
them. Not one of these theories logically covers the whole field of 
contracts. But as they are not mutually exclusive, a more ade- 
quate account is possible by utilizing the valid elements of all of 
them. 

This task of formulating a comprehensive theory of contract, 
that shall do justice to its many sources and various phases, is one 
that I shall not undertake here. But I wish to emphasize certain 
considerations that supplement the theories discussed so far. 

The cardinal error of the traditional individualistic theories of 
contract is their way of speaking as if the law does nothing but put 
into effect what the contracting parties originally agreed on. The 
best that can be said for this is that it may sometimes be true. 
But even if that were more generally the case, we should still have 
to attach more importance to the factor of enforcement than the 
prevailing theories do. The fact that two people agree to do some- 
thing not prohibited by the public criminal law and carry out their 
agreement, or fail to do so, does not of itself bring the law of con- 
tract into being. A large number of important agreements, even 
in business, as in social, political, and religious matters, are left 
to be directly regulated by other agencies, such as the prevailing 
sense of honor, individual conscience, or the like. It is an error 
then to speak of the law of contract as if it merely allows people to 
do things. The absence of criminal prohibition will do that much. 
The law of contract plays a more positive réle in social life, 
and this is seen when the organized force of the state is brought 
into play to compel the loser of a suit to pay or to do something. 
Doubtless most people live up to their promises or agreements 
either through force of custom or because it is in the long run more 
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advantageous todo so. But there can be no doubt that the possi- 
bility of the law’s being invoked against us if we fail to do so is an 
actual factor in the situation. Even if the transactions that come 
to be litigated are atypical, their judicial determination is still in- 
fluential in molding the legal custom. For the ruling in a case 
that departs from the mode supports or opposes some direction of 
variation and thus fixes the direction of growth of what becomes 
customary. The fact, then, that in the general run of transactions 
people do not resort to actual litigation, is certainly in part due to 
the fact that they know in a general way what will be the outcome 
of that process. The law of contract, then, through judges, sher- 
iffs, or marshals puts the sovereign power of the state at the dis- 
posal of one party to be exercised over the other party. It thus 
grants a limited sovereignty to the former. In ancient times, in- 
deed, this sovereignty was legally absolute. The creditor acquired 
dominion over the body of the debtor and could dispose of it as he 
pleased. But even now, when imprisonment for debt has been, for 
the most part, abolished, the ability to use the forces of the state to 
collect damages is still a real sovereign power and the one against 
whom it can be exercised is in that respect literally a subject. 

From this point of view the law of contract may be viewed as a 
subsidiary branch of public law, as a body of rules according to 
which the sovereign power of the state will be exercised as between 
the parties to a more or less voluntary transaction. 

The first rules of public law, generally called constitutional law, 
regulate the conduct of the chief state officials by indicating the 
scope of their powers. Within this scope legislatures use their dis- 
cretion or wisdom to enact certain statutes; and judges, by follow- 
ing precedents, elaborate certain rules as to when and how the 
power of the state shall be exercised. Among these rules we have 
the laws of partnership, leases, agreements for services, contracts 
of surety or insurances, and the like. Now, just as the rules of 
constitutional law are general and leave blanks to be filled in by 
the legislature, courts, and administrative officials (whose rules 
and habitual practices are law to those over whom they have au- 
thority), so do the rules of contracts allow men to formulate for 
themselves, within the prescribed limits, certain rights and duties 
governing certain transactions between them; and when the parties 
have thus formulated their agreements, the latter become a part of 





THE BASIS OF CONTRACT 587 


the law of the land, just as much as do treaties between our nation 
and others, compacts between states, contracts between a state or 
division thereof and a private corporation, or the grant of a pen- 
sion to the widow of a former president. When a state or a mu- 
nicipality makes a contract with a public service corporation for 
gas or transportation at a given price to the consumer, no one 
doubts that such an agreement is part of the legal order. But so 
are private agreements that the law sanctions. Thus, when a trade 
union makes an agreement with an association of employers, or 
even with a single employer, the result is law not only for those 
“ represented ” at the signing of the papers but for all those who 
wish to enter the industry at any time that the agreement is in 
force. This is in general true of all more or less permanently 
organized partnerships, companies, corporations, or other groups; 
and enforceable agreements between individuals, no matter on 
how limited a scale, are similarly part of the law by virtue of the 
general rules of state action that apply to them. 

If, then, the law of contract confers sovereignty on one party 
over another (by putting the state’s forces at the disposal of the 
former), the question naturally arises: For what purposes and 
under what circumstances shall that power be conferred? Ad- 
herents of the classical theory have recognized that legal enforce- 
ment serves to protect and encourage transactions that require 
credit or reliance on the promises of others. But we also need 
care that the power of the state be not used for unconscionable 
purposes, such as helping those who exploit the dire need or weak- 
nesses of their fellows. Usury laws have recognized that he who 
is under economic necessity is not really free. To put no restric- 
tions on the freedom to contract would logically lead not to a 
maximum of individual liberty but to contracts of slavery, into 
which, experience shows, men will “ voluntarily ” enter under 
economic pressure — a pressure that is largely conditioned by the 
laws of property. Regulations, therefore, involving some restric- 
tions on the freedom to contract are as necessary to real liberty 
as traffic restrictions are necessary to assure real freedom in the 
general use of our highways. 

From this point of view, the movement to standardize the forms 
of contract — even to the extent of prohibiting variations or the 
right to “ contract out ” — is not to be viewed as a reaction to, but 
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rather as the logical outcome of, a régime of real liberty of con- 
tract. It is a utilization of the lessons of experience to strengthen 
those forms which best serve as channels through which the life 
of the community can flow most freely. 

Consider, for instance, the position of the man who has to ship 
his goods. Shall we leave him to bargain with the railroad com- 
pany? That would certainly not add to the security of business. 
Experience has shown the necessity of the government’s standard- 
izing the transaction in regard to rates and other incidents. Simi- 
lar considerations hold in regard to life and fire insurance. 

The notion that standardization is necessarily inimical to real 
freedom is a fallacy of the same type as the one that habits are 
necessarily hindrances to the achievements of our desires. There 
is doubtless the real possibility of developing bad social customs, 
as we develop bad individual habits. But in the main, customs and 
habits are necessary ways through which our aims can be realized. 
By standardizing contracts, the law increases that real security 
which is the necessary basis of initiative and the assumption of 
tolerable risks. Naturally, diverse interests are differently af- 
fected by this process of legal standardization. The interests of 
the railroads, for instance, are not always the same as those of the 
shippers or commuters. But issues as to justice between conflict- 
ing interests in such relations require consideration of the specific 
factors of the situation. For our present purpose it is sufficient to 
note that the law of contract in thus dealing with public policies 
cannot be independent of general political theory. By what has 
been called the method of judicial empiricism courts sometimes 
pretend that they avoid facing these issues. What really happens, 
however, is that they apply old, uncriticized, or unavowed assump- 
tions in their interpretation of the “ facts.” The advantage of 
empiricism and of the lack of clear ideas as to the policy of the law 
is that it sometimes saves the community from the deplorable con- 
sequences that would follow if courts consistently carried out some 
of their professed theories. But the history of human tribulation 
does not support high expectations from the process of “‘ muddling 
through.” 

Contracts are standardized not only by statutory enactments 
such as the New York legislation on life insurance, by orders of 
commissions such as the Interstate Commerce Commission and the 
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like, but also by the process of interpretation that courts apply 
to human transactions and to their formulated agreements. All 
agreements, if they are to hold for any length of time, must be 
constantly revised or supplemented. When disputes arise and 
courts are appealed to, the latter, by the process of interpretation, 
do this work of supplementing the existing agreements, just as 
they generally engage in subsidiary legislation when they interpret 
statutes. When courts follow the same rules of interpretation in 
diverse cases, they are in effect enforcing uniformities of conduct. 

We may thus view the law of contract not only as a branch of 
public law but also as having a function somewhat parallel to that 
of the criminal law. Both serve to standardize conduct by penaliz- 
ing departures from the legal norm. Not only by decrees of 
specific performance or by awards of damages, but also by treating 
certain contracts as void or voidable and thus withholding its sup- 
port from those who do not conform to its prescribed forms, does 
the law of contract in fact impose penalties. Thus even when 
certain practices like gambling, illicit sex relations, or agreements 
in restraint of trade are not criminal offenses, the law regards 
them with sufficient disfavor to refuse them the protection of its 
enforcing machinery. 

The function of the law of contract in promoting the standardi- 
zation of transactions is at all times an important one. And the 
more developed and complicated transactions become, the more 
there is need for eliminating as much uncertainty as possible by 
standardization. This is certainly true today. Consider the case 
of a man who wants to publish a book, to buy an insurance policy 
or a letter of credit, to ship his goods or to stpre them in a ware- 
house, to lease an apartment, to have gas or electricity or tele- 
phone service supplied to him, to mortgage his house, or to obtain 
a surety bond — in all these and in many other relations his free- 
dom to contract is facilitated by standard forms molded by past 
law and custom. Naturally, standardized contracts, like other 
laws, serve the interests of some better than those of others; and 
the question of justice thus raised demands the attention not only 
of legislatures but also of courts that have to interpret these stand- 
ard forms and of administrative bodies that have to supervise their 
enforcement. In a changing social order these standards or forms 
must grow or become modified; and to make them function more 
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serviceably it is not sufficient to wait until trouble develops and 
is brought before the courts for adjudication. The need of intelli- 
gent anticipation that can be effected by initiating inquiries cannot 
be met by our traditional court procedure, and this has compelled 
the joining of administrative with judicial power in the hands of 
bodies like the Interstate Commerce Commission and our various 
state public service commissions. 

A realization of the growth of standard forms suggests the in- 
troduction of a point of view in the study of contract similar to 
what has been called the institutional approach in the study of 
economics. The classical method in economics starts with a 
theory of free competition and then seeks to qualify that theory 
by taking note of the hindrances to the free mobility of capital or 
labor in actual conditions. While this is perfectly just as a scien- 
tific procedure, it postpones an adequate account of actual eco- 
nomic conditions. Recently economists have begun at the other 
end, that is, with the existing organized social habits involved in 
economic institutions such as our currency, our technical methods 
of increasing production, the system of distributing and marketing 
goods, and the like. From this point of view competition is a real 
and important incident, but its limitations become more clear in 
this context. A similar change of approach in the study of the 
law of contract means beginning not with the bargaining be- 
tween the two parties, but with the legal form or way of doing 
things, with the established institution within which negotiation is 
possible. 

One of the most suggestive treatments of the nature of contracts 
occurs in the few peges devoted to it in Hauriou’s Droit Public.” 
The French master draws a sharp distinction between contracts 
and institutions. Contracts are voluntary, fixed, and temporary, 
while institutions are socially hereditary, grow, and last longer. 
Yet Hauriou also recognizes that contracts, especially collective 
ones, grow into institutions. The marriage relation shows the pas- 
sage from one to the other. Attention to what I have elsewhere 





27 Hauriov, PRINCIPES DE Droit PUBLIC A L’USAGE DES ETUDIANTS EN LICENCE 
ET EN DocroraT ES SCIENCES PoLiTIQUES (2d ed. 1916) 196-219. I am also in- 
debted for stimulating reflections along this line to 1 DEmocure, Notions Funpa- 
MENTALES pu Droit Privé (1911) c. 4, and to his great treatise, TrarITE DES 
OBLIGATIONS EN GENERAL (1923), and to Llewellyn, What Price Contract? —An 
Essay in Perspective (1931) 40 YALE L. J. 704. 





THE BASIS OF CONTRACT 591 


called the principle of polarity warns us against making irremedi- 
able antitheses or antinomies out of necessary distinctions within 
any living situation. Nowhere is this warning more necessary than 
against the absolute separation of freedom of contract from gov- 
ernment regulation, the former conceived as purely negative and 
the latter as purely arbitrary. In actual life real freedom to do 
anything, in art as in politics, depends upon acceptance of the rules 
of our enterprise. As has been remarked elsewhere, the rules of 
the sonnet do not hamper real poets but rather help weak ones. 
Real or positive freedom depends upon opportunities supplied by 
institutions that involve legal regulation. Our legislative forces 
may be narrowly partisan and the rules may be poor ones. But 
this can be remedied not by the abrogation of all rules but by the 
institution of better ones. 

For this reason the notion that government rests on contract — 
a notion that runs through both our Hebrew and Greek heritage, 
and largely conforms to our peculiar American experience — con- 
tains a partial truth that should not be utterly disregarded because 
of some poor arguments in its behalf. If we discard the notion 
that all organized society began in a voluntary contract — a propo- 
sition that few have advanced as a literal truth — we may yet 
recognize that as men become more enlightened they can treat 
government as if it were a contractual affair, that is, judge the 
services of governmental rules by the price we pay for them. The 
great men who founded the rationalistic legal and political tra- 
dition of the Enlightenment, Althusius, Grotius, Leibniz, and 
Locke, may have underestimated the force of tradition, but in 
treating governmental rights and duties under the categories of 
contract, they helped to liberalize and humanize our international 
and our criminal law, as well as the law of private and commercial 
transactions. 

There is no inherent reason for rejecting the view that the roots 
of the law of contract are many rather than one. Agreements and 
promises are enforced to enable people to rely on them as a rule 
and thus make the path of enterprise more secure; but in this con- 
nection the law must also go beyond the original intention of the 
parties to settle controversies as to the distribution of gains and 
losses that the parties did not anticipate in the same way. Some 
recognition must always be given to the will or intention of those 
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who made the contract, but the law must always have regard for 
the general effects of classes of transactions, and it cannot free men 
from the necessity of acting at their peril when they do not know 
the consequences that the law will attach to their acts — and this 
needs to be emphasized in any attempt to formulate a rational 
theory. The law is a going concern and like all social institutions 
is governed by habit. It therefore will continue to enforce prom- 
ises and agreements, for no better reason than that they have been 
enforced and there is no sufficient countervailing consideration to 
force or justify a break with the established habit that has become 
the basis of social expectancies. Legal and other habits are not 
always deliberately formed to serve a definite purpose. Certain 
forms or ceremonies arise under special circumstances but con- 
tinue to appeal to us through the principle of economy of effort: 
it is generally easier to use the existing forms than to break with 
them and adopt new ones. Of course old forms may become in- 
convenient or positive hindrances. They are then whittled away 
by pious fiction or violently changed by revolutionary legislation. 
In general, however, the ancient truth that men are creatures of 
habit will put us on guard against the vain assumption that we can 
get rid of formalism in the law of contract or anywhere else. We 
may flatter ourselves on getting rid of seal or other ancient binding 
ceremony. But we must remember that these forms seemed as 
naturally obligatory to our fathers as the signing of papers or the 
administering of oaths seem to us today. 

In arguing for their indispensability we may recognize that not 
all forms are perfectly congenial or responsive to the need of the 
life that pulses through them. And as men become more en- 
lightened they become more ready to discard, as well as employ, 
diverse instruments or vessels. Wisdom is not attained either by 
blind acceptance or blind rejection. We need a discriminating 
evaluation of what exists and what is possible; and this is some- 
thing to which we can apply Spinoza’s dictum: All things excel- 
lent are as difficult as they are rare. 

Morris R. Cohen. 
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MOVEMENT IN SUPREME COURT ADJUDICATION 
—A STUDY OF MODIFIED AND OVERRULED 
DECISIONS * 


III 


A 


ESIDES the Due Process Clauses, another clause which is of 
first-rate economic significance and whose meaning appears 
to have been developed by the exercise of practical judgment by 
the Supreme Court is the Commerce Clause. ‘“ The Congress 
shall have Power . . . to regulate Commerce with foreign Na- 
tions, and among the several States, and with the Indian Tribes. 
. .’*” Tt is hard to derive any limitations on the power of the 
states to enact legislation not interfering with the operation of 
authorized congressional acts from these words taken by them- 
selves. They seem naturally to constitute only a grant of power 
to Congress. Nevertheless, the development of negative implica- 
tions, limitations on the powers of states, from these affirmative 
words alone, has been a striking accomplishment of the Supreme 
Court. 

It seems possible that the general views of policy which appear 
to have led to the development of extensive constitutional protec- 
tion to commercial liberty from the Due Process Clauses have 
produced as well a related protection to complete freedom of trade 
between states, derived from the words of the Commerce Clause.*® 
It is difficult to see any grammatical or “ logical ” justification for 





* The first instalment of this article appeared in the January issue.. (1933) 46 
Harv. L. Rev. 361. Reference should be made to that instalment for footnotes 
one through one hundred seventy-eight. 

179 U. S. Const. Art. I, § 8. 

180 For cases suggesting a relationship between the protection afforded private 
rights by express limits on interference by government, and the protection afforded 
by limits on the powers of states and the United States derived from the terms of 
grants of power to the United States, see notes 9, 10, 16, 17, 22, 25, 27, 30, 32, 44, 
58, 71, 102, 104, 108, 116, 117, 120-23, 140-42, 166-68; especially notes 30, 122, 
142, 168, supra. Other instances of the sort will be readily observed. 
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reading into the Clause a provision that Congress alone may 
make certain types of enactments affecting interstate commerce. 
Though the similarity is not, of course, perfect, the form of the 
argument, “ logically,” seems almost as simple as the argument: 
A, of the fire department, may at any time drive anywhere in the 
street; therefore B may never drive in the street, at least not in 
the middle. 

An historical argument for the development of the familiar 
negative implications of the Clause has been founded on the fact 
that lack of commercial unity among the states was an important 
reason for the adoption of the Constitution. Lack of unity in the 
development of aids to navigation in the United States and dis- 
harmony in the development of an effective policy in dealing with 
trade with Europe seem, however, to have been the most important 
forms of commercial disunity among the states in the period prior 
to the adoption of the Constitution. The difficulty with respect 
to European trade was dealt with by specific prohibitions in Ar- 
ticle I, Section 10, against export and import taxes; and a special 
difficulty with respect to tonnage taxes was dealt with, similarly, 
in the same section, by a specific prohibition. There were indeed 
interstate tariffs; but it seems not to have been adequately shown 
that it was against these, or against the more subtle types of inter- 
ference with interstate commerce condemned by the modern con- 
struction of the Clause, that the general affirmative words of the 
Commerce Clause were directed.*™* 





181 See 2 FARRAND, THE RECORDS OF THE FEDERAL CONVENTION (1911) 308; 
3 id. 478, 547-48; 2 Extiot, DEBATES ON THE FEDERAL CONSTITUTION (2d ed. 
1863) 57-59, 106-07, 139-40, 177 (Massachusetts) ; 186, 189, 192, 193-94 (Con- 
necticut) ; 210-11, 214-15, 240, 369-70, 407, and cf. 362-63 (Hamilton, referring 
to taxation: no congressional powers exclusive by implication) (New York) ; 430-31, 
492, 542 (Pennsylvania) ; 553 (Maryland) ; 3 id. 26-27, 66, 74, 81-82, 104-05, 192-93, 
213, 214, particularly Madison’s observations at 259, 260, 270, 278, 280, 301-02, 
660, and cf. the discussion of duties on exports, 481-83, the extended discussion of 
Mississippi navigation at 141-42, 151-52, 182, 239-41, 282, 311-13, 325-26, 332-66, 
501-02, 505-06, and cf. again 419-20 (Marshall, referring to militia: in absence of 
“ incompatibility ” and “ negative words”, states and federal government exercise 
same powers) (Virginia); 4° id. 18-19, 189, 235 (North Carolina); 253-54, 274, 
288-89, 292, 295-96, 305, 321, 322 (South Carolina). See Tue Feprratist Nos. 
VII, XLII, for references to commercial conflicts, and No. XXXII, for a clear state- 
ment, in a discussion of taxation, that grants of power to Congress do not by 
implication exclude state action, and an observation on the instances in which state 
action is expressly prohibited by the Constitution. See the opinions of Chief 
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In any case, the grammar and history of the Clause alike do no 
more than show that the responsibility of regulating interstate 
commerce and keeping it free from obstruction was given to Con- 
gress. Advantages of comprehensive and clear congressional regu- 
lation over the development of protection to commerce by the 
rather limited methods of litigation afforded an additional con- 
sideration for a grammatical construction of the Clause. Eco- 
nomic pressure for a completely free continental market, and 
the tendencies of our social, political, and constitutional history 
toward a strong federal system, seem necessary to explain the re- 
markable development of the negative implications of the Com- 
merce Clause by judicial decision. - 

Daniel Webster, in Gibbons v. Ogden,*** was the first to argue 
in the Supreme Court for the existence of an implied limitation on 
state power in the Commerce Clause. His argument contains 
many references to current philosophical, economic, and political 
objections to state monopolies and “ navigation laws.” *** It was 
still contended at the time that state insolvency laws must fall 
before a similar, implied negative in the grant of power over bank- 





Justice Taney in License Cases, 5 How. 504 (U. S. 1847), and Passenger Cases, 
4 How. 283 (U.S. 1849), discussed infra, pp. 600-01. See PRENTICE AND EGAN, 
THE COMMERCE CLAUSE OF THE FEDERAL CONSTITUTION (1898) Cc. 1. 

For accounts of commercial conflicts which give relatively great emphasis to 
barriers to purely interstate trade prior to the Constitution, see Nevins, THE 
AMERICAN STATES DuRING AND AFTER THE REVOLUTION (1924) 547, 555-63, 620, 
690; cf. 563-68, 600-01, 642-44; 1 Morison, Oxrorp History oF THE UNITED 
StaTEs (1927) 76. For various accounts of commercial conflicts which emphasize 
concern with various aspects of domestic navigation and commercial relations with 
European countries, on the part of those concerned with the formation of the 
Constitution, see 1 Curtis, CONSTITUTIONAL History OF THE UNITED STATES (1889) 
506-07; 3 Hart, AmericAN History To~p By CONTEMPORARIES (1900) 136-37, 
180; McLaucuHiin, THE CONFEDERATION AND THE CONSTITUTION (1905) 73-74, 86; 
3 Cuanninc, A History oF THE UNITED STATES (1912) c. 13, pp. 463-74, 489-91; 
Bearp, AN EconoMIc INTERPRETATION OF THE CONSTITUTION OF THE UNITED STATES 
(1913) 40-49, 172, 183-87; FARRAND, THE FRAMING OF THE CONSTITUTION OF THE 
Unitep STATES (1913) 5-12, 45; Bemis, JAy’s TREATY; A StuDy IN COMMERCE AND 
DrpLomacy (1922) 22-26, 38, 258-59; SCHUYLER, THE CONSTITUTION OF THE UNITED 
States (1923) 41-45, 115; Mortson AND CoMMAGER, THE GROWTH OF THE 
AMERICAN REPUBLIC (1930) 139-44. 

For a different view of the meaning and history of the Commerce Clause, see 
Needham, The Exclusive Power of Congress over Interstate Commerce (1911) 
tr Cor. L. Rev. 251. Compare note 56, supra. 

182 g Wheat. 1 (U.S. 1824). 

183 See note 31, supra. 
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ruptcy to Congress, though the Court had expressed a contrary 
opinion in Sturges v. Crowninshield,'** which it followed a little 
later than Gibbons v. Ogden in Ogden v. Saunders.**° Webster’s 
case involved the validity of a limited steam navigation monopoly, 
originally granted to Fulton and Livingston by New York, affect- 
ing navigation between Elizabethtown, New Jersey, and New York 
City. The monopoly had occasioned protests and retaliations 
from Connecticut and New Jersey. Webster’s argument drew 
from Chief Justice Marshall expressions of approval. In decid- 
ing against the validity of the monopoly, on the ground of its 
inconsistency with an authorized commercial regulation by Con- 
gress,*** the Chief Justice said: 


“Tt has been contended by the counsel for the appellant, that, as the 
word ‘ to regulate ’ implies in its nature, full power over the thing to be 
regulated, it excludes, necessarily, the action of all others that would 
perform the same operation on the same thing. That regulation is 
designed for the entire result, applying to those parts which remain as 
they were; as well as to those which are altered. It produces a uniform 
whole, which is as much disturbed and deranged by changing what the 
regulating power designs to leave untouched, as that on which it has 
operated. 

“ There is great force in this argument, and the Court is not satis- 
fied that it has been refuted.” **’ 


The grammar of the Clause seems, however, as has been ob- 
served, to give little foundation for the argument. The reference to 
the silence of Congress, which has been thought sometimes to per- 
mit and sometimes to condemn state commercial regulations,*** 





184 4 Wheat. 122 (U. S. 1819). 

185 12 Wheat. 213 (U.S. 1827) ; see notes 25, 32, supra, 191, infra. 

186 For the history of the controversy involved, which gave popularity as well 
as force to Webster’s argument, see 4 BevermpcE, Lire oF JoHN MARSHALL (1919) 
c. 8; 1 WARREN, THE SUPREME CourT IN UNITED States History (2d ed. 1926) 
c. 15. 

187 g Wheat. at 209. 

188 Cf, Biklé, The Silence of Congress (1927) 41 Harv. L. Rev. 200. A dis- 
tinction is there suggested at p. 202, n.6, between the theory of the passage here 
quoted and the theory described in the phrase “ the silence of Congress.” The pas- 
sage is indeed somewhat ambiguous; but taken in connection with Webster’s argu- 
ment and the rest of the opinion, it seems to anticipate the “ negative” form of the 
“ silence of Congress” argument. Again, the article suggests an ingenious and per- 
haps useful, but rather subtle, theory of the negative form of the argument, which 
may perhaps reconcile the cases. 
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gives it little help. The theory of the argument was, of course, 
not the ground for the decision in Gibbons v. Ogden. Other utter- 
ances of the Court in that case, moreover, indicate the sort of 
speculative, commercial, and political considerations which were 
operating to affect the construction of the Clause. 

Thus Chief Justice Marshall said, “ In pursuing this inquiry at 
the bar, it has been said, that the constitution does not confer 
the right of intercourse between State and State. That right de- 
rives its source from those laws whose authority is acknowledged 
by civilized man throughout the world. This is true.” **° 

The vigorous concurring opinion of Mr. Justice Johnson relied 
particularly on the argument drawn from the conditions under the 
Confederation. ‘“ If there was any one object riding over every 
other in the adoption of the constitution, it was to keep the com- 
mercial intercourse among the States free from all invidious and 
partial restraints.” *°° As has been observed, it does not follow 
that means for preserving commercial freedom not provided for 
by the ordinary meaning of words in the Constitution must be 
implied from these words. 

The argument from historical circumstance appears again in 
Brown v. Maryland, in a decision denying validity to a Mary- 
land statute requiring a discriminatory license fee of importers of 
goods from abroad as a condition of reselling them in “ original 
packages.” The decision was not rested on the discrimination 
against goods from abroad; and the theory of the opinion would 
condemn any tax on imports or sales of imports from abroad still 
in their “ original packages.” In what seems only a dictum, the 
Court observed, ‘We suppose the principles laid down in this 
case, to apply equally to importations from a sister State.” *°* The 
opinion thus marked a further step in the acceptance of Webster’s 
theory by the Court; but the decision was rested partly on the 
inconsistency of the Maryland statute with a federal tariff, and 
partly on the constitutional prohibition against state duties on 
imports. 

The ground on which Webster’s theory of an implied limitation 
on state commercial legislation in the Commerce Clause may best 
be rested appears by the tests which were applied in determining 





189 g Wheat. at 211. 191 12 Wheat. 419 (U. S. 1827). 
190 Jd. at 231. 192 Td. at 449. 
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that state insolvency laws were not forbidden by the mere grant 
of power to Congress “to establish . . . uniform Laws on the 
subject of Bankruptcies throughout the United States,” ** but 
that fugitive slave legislation by states was prohibited, and legis- 
lation by Congress alone authorized, by Article IV, Section 2, of 
the Constitution.*°* In deciding the latter point, Mr. Justice 
Story, writing the opinion of the Court, said: 


“ The remaining question is, whether the power of legislation upon 
this subject is exclusive in the national government, or concurrent in 
the states, until it is exercised by Congress. In our opinion it is ex- 
clusive; and we shall now proceed briefly to state our reasons for that 
opinion. The doctrine stated by this Court, in Sturges v. Crownin- 
shield, . . . contains the true, although not the sole rule or considera- 
tion, which is applicable to this particular subject. ‘ Wherever,’ said 
Mr. Chief Justice Marshall, in delivering the opinion of the Court, ‘ the 
terms in which a power is granted to Congress, or the nature of the 
power require, that it should be exercised exclusively by Congress, 
the subject is as completely taken from the state legislatures, as if they 
had been forbidden to act.’ The nature of the power, and the true 
objects to be attained by it, are then as important to be weighed, in 
considering the question of its exclusiveness, as the words in which it 
is granted.” 1° 


Notwithstanding the federalist arguments for an implied limita- 
tion on state legislation in the Commerce Clause, it appears that 
the Court did not finally commit itself to the doctrine until after 





193 Sturges v. Crowninshield, 4 Wheat. 122 (U. S. 1819); Ogden v. Saunders, 
12 Wheat. 213 (U. S. 1827). But see 3 Story, COMMENTARIES ON THE CONSTITU- 
TION OF THE UNITED STATES (1833) §§ 1100—10, for a later expression of doubt on 
the point, and a discussion of practical reasons for considering the states pro- 
hibited from enacting insolvency or bankruptcy laws by force of the grant of 
power over bankruptcy to Congress. Cf. Houston v. Moore, 5 Wheat. 1 (U. S. 
1820), in which the power of the states to control their militia in ways not incon- 
sistent with federal legislation was sustained. See early observations on the point, 
by John Marshall, referred to in note 181, supra. Compare dicta that power over 
naturalization is exclusively in Congress. See Chirac v. Chirac, 2 Wheat. 259, 269 
(U. S. 1817); Dred Scott v. Sandford, 19 How. 393, 405, 579 (U.S. 1857). 

194 Prigg v. Pennsylvania, 16 Pet. 539 (U.S. 1842). Chief Justice Taney and 
Justices Thompson and Daniel dissented on this point. Mr. Justice Baldwin dis- 
sented, evidently on another point. Two Justices simply concurred in the decision 
without writing opinions. All the Justices concurred in the result; and all but 
Mr. Justice Baldwin thought the existence of valid federal legislation an adequate 
ground for the decision. 

195 16 Pet. at 622. 
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the period of Chief Justice Taney; and the Chief Justice himself 
opposed the doctrine. 

A requirement that masters of vessels report names, places of 
birth and last legal settlements, ages and occupations of passen- 
gers on arrival in New York, under heavy penalty, contained in a 
New York statute, was sustained as a legitimate exercise of the 
“police power ” against a challenge based on the Commerce 
Clause, in one of three decisions which in 1837 at the beginning 
of this period distressed Mr. Justice Story. A statement that 
“persons . .. are not the subject of commerce” caused some 
confusion subsequently in the cases, and has, of course, not been 
followed.**” 

Ten years later liquor license statutes in several states were 
unanimously sustained,*** over an unsuccessful argument by Web- 
ster and others. The New Hampshire statute involved interfered 
with sales in “ original packages.” Chief Justice Taney distin- 
guished and approved Brown v. Maryland on the ground that com- 
merce with foreign nations, already regulated by Congress, was 
there involved. Of implied limitations on the states in the Com- 
merce Clause he said: 


“ It is well known that upon this subject a difference of opinion has 
existed, and still exists, among the members of this court. But with 
every respect for the opinion of my brethren with whom I do not agree, 
it appears to me to be very clear, that the mere grant of power to the 
general government cannot, upon any just principles of construction, 
be construed to be an absolute prohibition to the exercise of any power 
over the same subject by the states. The controlling and supreme 
power over commerce with foreign nations and the several States is 
undoubtedly conferred upon Congress. Yet, in my judgment, the state 





196 City of New York v. Miln, 11 Pet. 102 (U. S. 1837). For a discussion of 
the controversy and uncertainty which surrounded this decision, see The Passenger 
Cases, 7 How. 283, 429-36 (U. S. 1849). Cf. Groves v. Slaughter, 15 Pet. 449 
(U.S. 1841), holding that a condemnation of the slave trade in a state constitution 
was merely directory to the legislature and did not invalidate a note for slaves, 
with some discussion of the Commerce Clause. 

197 It was, indeed, not taken very seriously in The Passenger Cases, 7 How. 283 
(U.S. 1849). Cf. Crandall v. Nevada, 6 Wall. 35 (U.S. 1868); Gloucester Ferry 
Co. v. Pennsylvania, 114 U. S. 196 (1885); Helson & Randolph v. Kentucky, 279 
U. S. 245, 251 (1929). See 2 WARREN, op. cit. supra note 186, at 415. Willis, 
Conflicting Decisions of the Supreme Court (1927) 13 VA. L. REv. 155, 164. 

198 The License Cases, 5 How. 504 (U.S. 1847). 
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may nevertheless, for the safety or convenience of trade, or for the 
protection of the health of its citizens, make regulations of commerce 
for its own ports and harbors, and for its own territory; and such regu- 
lations are valid unless they come in conflict with a law of Congress. 
Such evidently. I think was the construction which the Constitution 
universally received at the time of its adoption, as appears from the 
legislation of Congress and of the several States; and a careful examina- 
tion of the decisions of this court will show, that, so far from sanction- 
ing the opposite doctrine, they recognize and maintain the power of 
the states.” *°° 


Justices Catron, Daniel, and Woodbury *° expressed similar views. 
Mr. Justice Nelson concurred with the Chief Justice and Mr. Jus- 
tice Catron. Justices Wayne and McKinley wrote no opinions. 
Justices Grier and M’Lean advocated rather cautiously the renog- 
nition of negative implications in the Clause. ‘s 

Two years later the discussion was renewed in a case involving 
Massachusetts and New York taxes on passengers coming into 
their harbors. Massachusetts taxed only aliens; and New York 
taxed coastwise passengers at two rates, depending upon their 
residence, and passengers from abroad at a higher rate. The pro- 
ceeds of the Massachusetts tax went “ for the support of foreign 


paupers.” The proceeds of the New York law went to the support 
of a marine hospital and the Society for the Reformation of Ju- 
venile Offenders. The tax laws were held inconsistent with and 
invalidated by authorized congressional legislation and treaties in 
a five to four decision.** In this case Webster was successful. 
Chief Justice Taney, dissenting, referred to the argument for 
negative implications, on which two of the five *°* Justices making. 





199 Jd. at 578-79. 

200 While some of the language of Mr. Justice Woodbury’s opinion suggests the 
modern doctrine, he seems to have had something quite different in mind, something 
different even from the modern doctrine applied to such cases as those referred 
to in notes 168, supra, and 238, infra. “I admit, that, so far as regards the uni- 
formity of a regulation reaching to all the States, it must in these cases, of course, 
be exclusive; no State being able to prescribe rules for others as to bankruptcy, or 
for weights and measures, or the militia, or foreign commerce. A want of attention 
to this discrimination has caused most of the difficulty.” 5 How. at 624. Compare 
id, at 628, 630. Mr. Justice Catron’s opinion is particularly lucid and emphatic. 

201 The Passenger Cases, 7 How. 283 (U.S. 1849). 

202 Mr. Justice M’Lean here argued strongly for the existence of negative im- 
plications; but he also urged that the state legislation was “repugnant” to 
authorized acts of Congress. Mr. Justice Wayne agreed with him. Mr. Justice 
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up the majority did not express an opinion, and which all five 
agreed was unnecessary for their disposition of the case. The 
Chief Justice said: 


“ The construction of this article of the Constitution [the Commerce 
Clause] was fully discussed in the . . . License Cases. . . . I do not 
propose to repeat here what I then said, or what was said by other mem- 
bers of the court with whom I agreed. It will appear by the report of 
the case, that five of the justices of this court, being a majority of the 
whole bench, held that the grant of the power to Congress was not a 
prohibition to the States to make such regulations as they deemed 
necessary, in their own ports and harbors, for the convenience of trade 
or the security of health; and that such regulations were valid, unless 
they came in conflict with an act of Congress. After such opinions, 
judicially delivered, I had supposed that question to be settled, so far 
as any question upon the construction of the Constitution ought to be 
regarded as closed by the decision of this court. I do not, however, 
object to the revision of it, and am quite willing that it be regarded 
hereafter as the law of this court, that its opinion upon the construc- 
tion of the Constitution is always open to discussion when it is supposed 
to have been founded in error, and that its judicial authority should 
hereafter depend altogether on the force of the reasoning by which it is 
supported.” 7° 


The Chief Justice again defended his view of the Clause. The 
other three dissenting Justices *°* concurred with the Chief Justice 
on this point.”°° 





McKinley concurred with Justices M’Lean and Catron. Justices Grier and Catron 
rested their opinions on the repugnancy of the state acts to acts of Congress and 
treaties, with some references to the policy of specific constitutional provisions pro- 
tecting domestic navigation and foreign commerce. Mr. Justice Catron here seems 
also to make some concession to an implied “ exclusive ” power over “ foreign ” 
commerce, in Congress. See id. at 439, 445, 446-48. 

208 » How. at 470. 

204 Justices Daniel, Nelson, and Woodbury. Again, there is some language in 
Mr. Justice Woodbury’s opinion which seems rather remotely to suggest the mod- 
ern view. 7 How. at 559-61. The illustrations at p. 561, however, seem to indicate 
that Mr. Justice Woodbury is advocating simply the ideas which he expressed in 
The License Cases, 5 How. 504 (U. S. 1847). 

205 Though the decision was inconclusive, one gets the impression from Chief 
Justice Taney’s dissent, from the difference in Mr. Justice Catron’s opinion, from 
the assurance in Mr. Justice M’Lean’s opinion, and from the course of subsequent 
opinions and decisions, that it marked a return to the tendency toward the develop- 
ment of negative implications. The tendency might have asserted itself in the 
bankruptcy cases; but Webster and Chief Justice Marshall first gave it force in 
Gibbons v. Ogden. It received a check perhaps in City of New York v. Miln and 
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Early in 1852, Chief Justice Taney in a dissenting opinion ap- 
pears to have been maintaining his old view.*°* Shortly after, in 
sustaining the validity of pilotage regulations for Philadelphia 
enacted by Pennsylvania, in view of the policy of leaving such 
regulations to the states expressed in an Act of Congress, Mr. 
Justice Curtis wrote an opinion which contains a classic statement 
of the modern theory. ‘ Whatever subjects of this power [over 
interstate commere] are in their nature national, or admit only 
of one uniform system, or plan of regulation, may justly be said 
to be of such a nature as to require exclusive legislation by Con- 
gress.” °° The statement provoked no significant comments. 
This decision did not condemn legislation and did not finally es- 
tablish a limitation on state legislation in the Commerce Clause. 
Mr. Justice Curtis was careful to define narrowly the effect of the 
decision. 


“It is the opinion of a majority of the court that the mere grant to 
Congress of the power to regulate commerce, did not deprive the States 





The License Cases; but in The Passenger Cases the tendency reasserted itself and 
began the development which was to result in our modern law. Mr. Warren has 
suggested that opinions about slavery and a powerful Union influenced the discus- 
sion in The License Cases and The Passenger Cases. See 2 WARREN, OP. cit. supra 
note 186, at 168-82. It is, however, worth noting that, though the slavery issue 
subsequently became more acute, this is the last instance in which anything like 
such elaborate and emphatic differences of opinion about the Commerce Clause 
were expressed by the Court, before the Civil War. The importance of encourage- 
ment to immigration and commerce in our growing country is recognized in the 
opinions. An indication of the influence of the name and presence of Webster, 
as well as his argument in Gibbons v. Ogden, is found at the close of Mr. Justice 
Wayne’s opinion. The “ gold rush ” was under way at the beginning of 1849; and 
the Mexican War, which began in 1846, was concluded in 1848. References 
throughout the opinions to the extent of opportunities for interstate commerce, 
though they have no necessary connection with these events, may have derived 
from them some vitality. 

206 Cf. Pennsylvania v. Wheeling & Belmont Bridge Co., 13 How. 518 (U. S. 
1852). For the date of this decision, and its relation to the next one referred to, 
see 2 WARREN, Op. cit. supra note 186, at 234-38. 

207 Cooley v. Board of Wardens of the Port of Philadelphia, 12 How. 299, 319, 
320 (U. S. 1852), followed in Ex parte McNiel, 13 Wall. 236 (U. S. 1872); cf. 
Fanning v. Gregoire, 16 How. 524 (U.S. 1853) ; Conway v. Taylor, 1 Black 603 
(U. S. 1862); Gilman v. Philadelphia, 3 Wall. 713 (U. S. 1866) semble. Mr. 
Justice Daniel alone expressed any reservations about any of the federalist tenden- 
cies of the decision. For anticipation of a modern combination of modern inter- 
state commerce and tax jurisdiction theories, see Hays v. Pacific Mail Steamship 


Co., 17 How. 596 (U.S. 1855). 
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of power to regulate pilots. . . . We decide the precise questions before 
us, upon what we deem sound principles, applicable to this particular 
subject in the state in which the legislation of Congress has left it. 
We go no further.” °° 


The modern theory, however, gradually prevailed. In opinions 
sustaining legislation it was expressed. It was perhaps applied, 
though somewhat casually and as an alternative ground of deci- 
sion, in 1867.*°° Finally, in a well considered case resting solely 
and necessarily on the modern doctrine, a state tax based on freight 
tonnage transported, designed to fall on shippers and collected 
from railroads, and applying to tonnage in interstate commerce, 
was held void in 1873."° Three years later a discriminatory tax 
imposed by a state on peddlers of goods produced outside the state 
only. was held forbidden by the Clause.” In such a case, in fact 
resembling Brown v. Maryland with respect to discrimination, 
the practical fairness and convenience of the negative implications 
of the Clause are particularly persuasive. 

As has already been observed, a decision that making insurance 
contracts by correspondence across state lines is not interstate 
commerce, and so is given no protection by any interpretation of 
the Commerce Clause, rendered in 1869,”* was deprived of some 





208 12 How. at 320. 

209 Steamship Co. v. Portwardens, 6 Wall. 31 (U. S. 1867); cf. Crandall v. 
Nevada, 6 Wall. 35 (U. S. 1868); Paul v. Virginia, 8 Wall. 168 (U. S. 1869). See 
note 217, infra, and Mr. Justice McReynolds in Sonneborn Bros. v. Cureton, 262 
U. S. 506, 521-22 (1923). 

210 Case of the State Freight Tax, 15 Wall. 232 (U. S. 1873). An examination 
of such important opinions as those of Mr. Justice M’Lean in The Passenger Cases, 
7 How. 283 (U. S. 1849), Mr. Justice Curtis in Cooley v. Board of Wardens of 
the Port of Philadelphia, 12 How. 299 (U. S. 1852), and Mr. Justice Strong in 
the Case of the State Freight Tax, tends to confirm an impression that neither 
grammar and “logic”, nor the history of the Clause, controlled the development 
of the negative implications of the Commerce Clause. Mr. Justice M’Lean’s only 
reference to the history of the Clause was to passages in a discussion of the pro- 
hibition on tonnage taxes in the convention, which seem to suggest a different 
construction of the Clause from that which he advocated. See 2 Farranp, loc. cit. 
supra note 181. 

211 Welton v. Missouri, 91 U. S. 275 (1876). 

212 Paul v. Virginia, 8 Wall. 168 (U. S. 1869). Paul v. Virginia has influenced 
the decisions in cases holding combinations not engaged in “ commerce ”’, and so not 
subject to the federal anti-trust laws. Blumenstock Bros. Advertising Agency v. 
Curtis Pub. Co., 252 U. S. 436 (1920); Federal Baseball Club of Baltimore v. 
National League of Professional Baseball Clubs, 259 U. S. 200 (1922); cf. Charles . 
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of its practical effect by the protection given liberty of contract 
by virtue of the Fourteenth Amendment in Allgeyer v. Louisiana 
in 1897. 

Thus, with uncertainty and difference of opinion, the modern 
view of the negative implications contained in the grant of power 
in the Commerce Clause was developed. The theme has more 
recently been repeated in an interesting variation, without the same 
period of uncertainty after the first decision as to whether it stood 
for any new doctrine, in the development since 1917 of a require- 
ment of uniformity in maritime law.”* 


B 


Examples of changes of position in particular lines of cases ap- 
plying the negative implications of the Commerce Clause have al- 
ready been noticed,”** and others will be mentioned later.”° To 
illustrate the subject further at this point, it may be useful to ob- 
serve the history of efforts of the Court to solve the problem of 
certain types of state action and the limitations thereon by the 
development and employment of such a concept of the physical 
nature of interstate transactions as the “ original package ” doc- 





A. Ramsay Co. v. Associated Bill Posters, 260 U.S. 501 (1923) ; Hart v. B. F. Keith 
Vaudeville Exchange, 262 U. S. 271 (1923); Binderup v. Pathe Exchange, 263 
U.S. 291 (1923). 

With Paul v. Virginia, compare Robbins v. Shelby County Taxing District, 
120 U.S. 489 (1887), a Commerce Clause decision which seems to express the policy 
applied in Allgeyer v. Louisiana, 165 U.S. 578 (1897); and to amount in effect to 
a step in the development of modern due process theory. 

213 See Notes (1927) 40 Harv. L. Rev. 485, (1929) 5 Wis. L. Rev. 245. These 
notes were prepared with the present topic in mind, and they are therefore chosen, 
out of the large number of treatments of the subject, for reference here. See also 
note 116, supra. 

214 See notes 140-42, 166-69, supra. 

215 See notes 301-08, 335-41, infra. It may be significant that the Slaughter- 
House Cases, 16 Wall. 36 (U. S. 1873), and the Case of the State Freight Tax, 
15 Wall. 232 (U. S. 1873), were both decided in 1873. See also note 346, infra. 
It is perhaps only a coincidence that the five years preceding and including 1890, 
and coinciding with the disappearance of the “ frontier ”, were a period of adjust- 
ment, during which important modifications of earlier decisions put the doctrine 
of negative implications of the Commerce Clause substantially into its present form. 
In the next decade, the applications of due process doctrine completed the outlines 
of contemporary industrial federalism. See Turner, THE FRONTIER IN AMERICAN 
History (1920). See also Frankfurter and Freund, Interstate Commerce in 8 EN- 

. CYCLOPAEDIA OF THE SOCIAL SCIENCES (1932) 220. 
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trine. The doctrine, as has been observed, appeared in arguments 
and opinions representing important stages in the development of 
the general theory of negative implications. It illustrates the diffi- 
culty of applying that theory. Though of rather limited applica- 
tion, it raises fundamental questions. It has, finally, been the 
subject of fairly recent changes of opinions on the part of the 
Court. 

The decision that states may not impose a discriminatory tax on 
persons selling goods in original packages, on which a federal duty 
has been paid and imported from abroad, was rested partly on the 
inconsistency of the tax with the federal duty authorized by 
the Commerce Clause among other provisions, and partly on the 
ground of the constitutional prohibition against state “ Imposts or 
Duties on Imports or Exports,” by Chief Justice Marshall, in 
Brown v. Maryland. As has been observed, the theory of the 
opinion would condemn any tax, whether or not discriminatory, 
on imports or sales of imports from abroad, still in their “ original 
packages.” The observation that “ we suppose the principles laid 
down in this case to apply equally to importations from a sister 
State ” **° was expressly limited, if not disapproved, by Mr. Justice 
Miller for the Court, in Woodruff v. Parham.**" Sales of goods in 
original packages after transportation simply from one state to 
another were there held not protected from non-discriminatory 
state taxation by the Commerce Clause, and the goods not exports 
or imports within the meaning of the other constitutional provision 
in question. The protection of imports from abroad in original 
packages, from non-discriminatory state taxation, was subse- 
quently rested on the ground of the constitutional prohibition 
against state import duties, by Mr. Justice Field, in Low v. 
Austin,”* 

In the meantime, an effort to invalidate an ordinary, regulatory 
liquor license, state statute on the ground that it interfered with 
the sale of liquor brought from other states and still in original, 
unbroken packages or containers, failed in the License Cases in 





216 8 Wall. at 139. 

217 8 Wall. 123 (U.S. 1869). Accord: Brown v. Houston, 114 U. S. 622 (1885) 
(property tax) ; Wagner v. Covington, 251 U. S. 95 (1919) (license tax). 

218 13 Wall. 29 (U. S. 1872); cf. May v. New Orleans, 178 U. S. 496 (1900) ; 
D. E. Foote & Co. v. Stanley, 232 U. S. 494 (1914); Gulf Fisheries Co. v. Mac- 
Inerney, 276 U. S. 124 (1928). 
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1847.”° The original package doctrine was, however, success- 
fully invoked against state licensing legislation including restric- 
tions on transportation, and state prohibition and licensing legis- 
lation, in 1888 and 1890; **° and the later cases treated the License 
Cases as overruled. The effect of these cases has been limited by 
acts of Congress giving effect to state prohibition legislation. 
These acts were held constitutional regulations of interstate com- 
merce, in decisions *** which may have been somewhat limited 
by subsequent decisions denying the power of Congress to give 
effect to state workmen’s compensation acts interfering with 
the uniformity of maritime law.**? The original package doc- 
trine thus led to the first regulation of the liquor industries by 
Congress. 

The same doctrine has been successfully invoked against other 
types of state prohibitory regulation.** It will not, however, be 
applied to the protection of small original packages, designed to 
secure the protection of the rule; ** to invalidate legislation 
against “ fraud ”, such as that involved in the sale of yellow oleo- 
margarine; *° nor to invalidate legislation against impure or 
adulterated animal food.”** As a conservation measure, a prohibi- 


tion of the possession of game birds may operate to prevent the 





219 5 How. 504 (U.S.). 

220 Bowman v. Chicago & Northwestern Ry., 125 U.S. 465 (1888); Leisy v. 
Hardin, 135 U. S. 100 (1890); Lyng v. Michigan, 135 U. S. 161 (1890). For a 
suggestion that Powell v. Pennsylvania, 127 U. S. 678 (1887), might have had a 
different result on the theory of the original package decisions, see Weaver v. 
Palmer Bros. Co., 270 U. S. 402, 414 (1926). See note 223, infra. For a criticism 
of these cases, treating the original package theory as involving the same question 
in the regulation and tax cases, see PRENTICE AND EGAN, op. cit. supra note 181, 
at 66-76. 

221 In re Rahrer, 140 U. S. 545 (1891) ; Clark Distilling Co. v. Western Mary- 
land Ry., 242 U.S. 311 (1917). 

222 Knickerbocker Ice Co. v. Stewart, 253 U.S. 149 (1920); Washington v. 
Dawson & Co., 264 U. S. 219 (1924). These decisions led to a federal maritime 
workers’ compensation act. 

228 Schollenberger v. Pennsylvania, 171 U. S. 1 (1898) ; Collins v. New Hamp- 
shire, 171 U. S. 30 (1898); see Weaver v. Palmer Bros. Co., 270 U. S. 402, 414 
(1926) ; note 220, supra. 

224 Austin v. Tennessee, 179 U. S. 343 (1900); Cook v. Marshall County, 196 
U. S. 261 (1905); Purity Extract Co. v. Lynch, 226 U. S. 192 (1912); Price 
v. Illinois, 238 U. S. 446 (1915) ; cf. Hebe Co. v. Shaw, 248 U.S. 297 (1919). 

225 Plumley v. Massachusetts, 155 U.S. 461 (1894) ; Crossman v. Lurman, 192 
U. S. 189 (1904). 

226 Savage v. Jones, 225 U.S. sor (1912). 





MOVEMENT IN SUPREME COURT ADJUDICATION 607 


possession of birds imported from abroad.”” It may be doubted 
indeed whether the doctrine, announced in the prohibition cases 
as setting a rather fixed limit to the operation of state “ police 
powers ”’, represents the rule which would now be applied. In 
view of the qualifications referred to, and the power to “ censor ” 
moving picture films,”* to exclude animals coming from regions 
with epidemics,””’ to regulate the distribution of out of state nat- 
ural gas to consumers,”*° and to prevent the sale of objectionable | 
securities,”** recognized in the states, it seems likely that the rather 
mechanical original package test for state regulation has been re- 
placed by one depending more on the limits of state authority 
which seem required by the policy of the Commerce Clause, in the 
judgment of the Court. 

The original package doctrine as a protection against state taxa- 
tion has had, finally, a recent phase, which seems to throw some 





227 Silz v. Hesterberg, 211 U. S. 31 (1908). 

228 Mutual Film Corp. v. Ohio Industrial Comm., 236 U. S. 230 (1915); 
Mutual Film Corp. v. Kansas, 236 U. S. 248 (1915). Compare the approval of 
state billboard legislation in Packer Corp. v. Utah, 285 U.S. 105 (1932), and of 
state requirements of labelling and inspection for fertilizer in Patapsco Guano Co. 
v. North Carolina Board of Agriculture, 171 U. S. 345 (1898). 

229 Smith v. St. Louis & Southwestern Ry., 181 U. S. 248 (1901). 

230 Pennsylvania Gas Co. v. Public Service Comm. of New York, 252 U. S. 23 
(1920) ; East Ohio Gas Co. v. Tax Comm., 283 U.S. 465 (1931). 

231 Hall v. Geiger-Jones Co., 242 U. S. 539, 557-59 (1917). Compare the 
practical test of the validity of regulations affecting goods destined to leave a state, 
as applied for example in Sligh v. Kirkwood, 237 U.S. 52 (1915), Foster-Fountain 
Packing Co. v. Haydel, 278 U. S. 1 (1928); the cases cited in notes 140-42, 166-69, 
supra, and 301-08, 335-41, infra, particularly Rearick v. Pennsylvania, 203 U. S. 
507 (1906), Wagner v. Covington, 251 U. S. 95 (1919), and Buck v. Kuykendall, 
267 U. S. 307 (1925). In Rearick v. Pennsylvania, though brooms ordered from 
outside the state were shipped in packages to the “ drummers ” in the state, and by 
the drummers taken from the packages and given to customers, the drummers 
were held not subject to local license legislation. In Wagner v. Covington, persons 
peddling, or selling from a local stock, goods from outside the state, though in 
original packages, were held subject to local license legislation. The Court said, 
“  .. the goods might just as well have been manufactured within the State of 
Kentucky; . . . plaintiffs. . . make them the subject of local commerce; and this 
being so, they can claim no immunity from local regulation, whether the goods 
remain in original packages or not.” 251 U.S. at 103. It may be that Wagner v. 
Covington is simply an expression of the tendency of the taxation cases next dis- 
cussed; but a significant relationship between the regulation cases and the taxation 
cases is there suggested. See notes 233, 234, infra. It would seem that the original 
package doctrine is not more likely to present an obstacle to significant and other- 
wise legitimate regulation than to routine commercial or tax measures. 
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light on the doctrine as a whole. A tendency to apply the theory 
of Brown v. Maryland to invalidate non-discriminatory taxation 
affecting original packages coming from interstate commerce, and 
to depart from the rule of Woodruff v. Parham,**’ perhaps under 
the influence of the later liquor and other regulation cases, ap- 
peared in 1919.°° Woodruff v. Parham was followed and this 
tendency stopped in Sonneborn Bros. v. Cureton.*** An “ occu- 


pation ” tax on wholesale dealers in oil in proportion to local sales 
from local stock, some of which were made in original packages, 





232 8 Wall. 123 (U. S. 1869). 

233 Lyng v. Michigan, 135 U. S. 161 (1890), decided with Leisy v. Hardin, 
135 U.S. 100 (1890), condemned a liquor business license tax as governed by the 
same principle as a prohibition law, and again suggests the relation between regu- 
lation and this type of tax. See notes 231, supra, and 234, infra. The line of cases 
beginning in 1919 comprises Standard Oil Co. v. Graves, 249 U. S. 389, 394-95 
(1919) (excessive inspection fees not sustainable as license or excise taxes on persons 
at once transporting in interstate commerce and selling in original packages) ; 
Askren v. Continental Oil Co., 252 U. S. 444, 449 (1920) (excessive inspection fees 
or “license” and “ excise ” taxes on occupation and sales of persons doing similar 
business, invalid, with more reliance on original package doctrine); Bowman v. 
Continental Oil Co., 256 U. S. 642, 649-50 (1921) (same case and same decision, 
on final decree); Texas Co. v. Brown, 258 U. S. 466, 475-76, 477-78 (1922) 
(taxes on oil stored indefinitely, though in original packages, and sales not from 
original packages, held valid; dicta approving original package doctrine generally). 
These cases, except the last, were held to be rightly decided only insofar as they 
might be rested on the invalidity of the taxes involved on account of their effect 
on goods ordered before introduction into the state, in Sonneborn Bros. v. Cureton, 
262 U. S. 506, 516-21 (1923). Compare the reference to excessive fees. Jd. at 520. 
For suggestions of another ground on which the decisions might conceivably be 
supported, compare D. E. Foote & Co. v. Stanley, 232 U. S. 494 (1914), particu- 
larly relied on in Standard Oil Co. v. Graves, supra, which in turn controlled the 
other decisions; Texas Co. v. Brown, supra, at 474-75; Phipps v. Cleveland Re- 
fining Co., 261 U. S. 449 (1923); Sprout v. South Bend, 277 U. S. 163, 169-70 
(1928) (concerning excessive fees). The explanation of the cases suggested in Sonne- 
born Bros. v. Cureton, supra, seems not to have been in the minds of the Court in 
deciding them; and the other explanation, particularly the theory of Phipps v. 
Cleveland Refining Co., seems inadequate and disapproved by the terms of the 
opinion in Sonneborn Bros. v. Cureton. Compare, again, with these original 
package decisions, Wagner v. Covington, 251 U. S. 95 (1919). 

234 262 U. S. 506 (1923). The decision was recently discussed in Hart Re- 
fineries v. Harmon, 278 U. S. 499 (1929). It represents perhaps less a “ qualifica- 
tion” than an “ overruling.” The relationship between the regulation cases and 
the tax cases should again be observed, in view of the fact that a suggested dis- 
tinction between an occupation or license tax and a property or sales tax was not 
here taken. See notes 231, 233, supra. Compare East Ohio Gas Co. v. Tax Comm., 
283 U.S. 465, 471 (1931), with State Tax Comm. v. Gas Co., 284 U. S. 41 (1931), for 
a suggestion about limits on the application of such a decision. 
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was there sustained. Language and theory in the recent cases, 
inconsistent with the decision, were expressly disapproved, in Chief 
Justice Taft’s opinion. 


“Upon full consideration and after a reargument, we cannot think 
this extension of the exemption referred to, if intended to apply to oil 
sold after arrival in the State, to be justified either in reason or in 
previous authority, and to this extent the opinions in the cases cited 
are qualified.” 2*° 


The decision was unanimous; but Mr. Justice McReynolds 
wrote a special concurring opinion. 


“T am unable to concur in all said to support the conclusion adopted 
by the Court. To me the result seems out of harmony with the theory 
upon which recent opinions proceed. There is unfortunate confusion 
concerning the general subject and certainly some pronouncement that 
can abide is desirable. 

“ Apparently no great harm, and possibly some good, will follow a 
flat declaration that irrespective of analogies and for purposes of taxa- 
tion we will hold interstate commerce ends when an original package 
reaches the consignee and comes to rest within a State, although in- 
tended for sale there in unbroken form. It may be said that the effect 
on interstate commerce is not substantial and too remote, notwith- 
standing the rather clear logic of Brown v. Maryland . . . to the con- 
trary and the much discussed theory respecting freedom of interstate 
commerce from interference by the States, announced and developed 
long after Woodruff v. Parham. . . .” *** 


Efforts of states to monopolize goods and markets, and discrimi- 
nations against the commerce of other states, are now clearly con- 
demned by the Commerce Clause.”’ Efforts of states to control 
conduct outside their borders are limited by the Clause.”* The 
large amount of routine state commercial and revenue legislation 
may be controlled, in the interests of freedom of trade, by applica- 
tions of the Clause.**® But significant and otherwise legitimate 





235 262 U. S. at 520. * 

236 Jd. at 521-22. © 

287 Welton v. Missouri, 91 U. S. 275 (1876); Minnesota v. Barber, 136 U. S. 
313 (1890); Pennsylvania v. West Virginia, 262 U. S. 553 (1923); Buck v. Kuy- 
kendall, 267 U. S. 307 (1925); Foster-Fountain Packing Co. v. Haydel, 278 
U.S. 1 (1928). 

238 See notes 167-69, supra; cf. notes 200, 204, supra. 

239 See notes 140-42, 231, 233, 234, supra, and 301-08, 335-41, infra. Cf. 





610 HARVARD LAW REVIEW 


state regulation, “police” regulation, will not, it seems, ordi- 
narily meet a serious obstacle in the Commerce Clause. 


C 


Determination of the scope of the power granted to Congress by 
the Commerce Clause has produced some well-known modifica- 
tions of opinion. 

The change of opinion involved in a recent decision that railroad 
labor organizations might be protected and encouraged by virtue 
of the power to regulate interstate commerce conferred by the 
Constitution on Congress has already been observed.” Lottery 
tickets, impure food and drugs, contraceptives, prostitutes, and 
stolen automobiles may be prevented from circulating in commerce 
among the states, by regulations passed by Congress to protect 
destinations; *** but the employment of children in factories may 
not be prevented by a prohibition of the circulation of products 
in interstate commerce by Congress.”* The sale of dairy product 
substitutes and narcotics may be discouraged,”** and the use of 
state bank notes limited in the interests of sound national cur- 


rency *** by federal taxation. But if those who make contracts 
for the future sale of grain elsewhere than at approved markets, 
admitting codperatives, are taxed ten cents a bushel,** or if those 
who knowingly employ children are taxed on that account, it has 
been held, with little difficulty, to be an effort to regulate industry 





Lemke v. Farmers Grain Co., 258 U. S. 50 (1922); Shafer v. Farmers Grain Co., 
268 U.S. 189 (1925); Di Santo v. Pennsylvania, 273 U.S. 34 (1927). 

240 Texas & New Orleans R. R. v. Brotherhood of Ry. & Steamship Clerks, 
281 U. S. 548 (1930); see 46 Harv. L. REv. 360, at 389. 

241 Lottery Case, 188 U. S. 321 (1903); Hipolite Egg Co. v. United States, 
220 U. S. 45 (1911); Hoke v. United States, 227 U. S. 308 (1913); Brooks v. 
United States, 267 U. S. 432 (1925), and the cases there cited. See United States 
v. Popper, 98 Fed. 423 (N. D. Cal. 1899), as to contraceptives, cited with approval 
in Hoke v. United States, supra, at 321, in a passage with an interesting emo- 
tional tone. . 

242 Hammer v. Dagenhart, 247 U. S. 251 (1918). 

248 McCray v. United States, 195 U. S. 27 (1904); Miller v. Standard Nut 
Margarine Co., 284 U. S. 498 (1932) (dairy product substitutes); United States 
v. Doremus, 249 U. S. 86 (1919); Nigro v. United States, 276 U. S. 332 (1928) 
(narcotics). 

244 Veazie Bank v. Fenno, 8 Wall. 533 (U.S. 1869). 

245 Hill v. Wallace, 259 U.S. 44 (1922) ; Trusler v. Crooks, 269 U. S. 475 (1926). 
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within a state and beyond the power of Congress.*** A second 
decision upholding our extensive system of federal narcotic taxa- 
tions, prohibiting sales of narcotics except by registered per- 
sons,”*’ and a case in which the regulatory function of the fed- 
eral oleomargarine tax was illustrated and recognized,”** have 
recently again raised questions in some minds whether the limits 
set for child labor legislation by Congress have been consistently 
observed in other decisions of the Court. 

A decision that a monopolistic combination of sugar refiners 
was engaged only in manufacture and not commerce, and so not 
subject to proceedings under the Sherman Act, has been referred 
to.**° The decision lost its authority by virtue of a line of sub- 
stantially inconsistent decisions, culminating in Swift & Co. v. 
United States.”°° There a combination of the Chicago packers, 
with all their inevitable commercial relationships, as buyers and 
sellers, outside Illinois, was held subject to the Sherman Act. Mr. 
Justice Holmes uttered the classic reminder: ‘“‘ Commerce among 
the States is not a technical legal conception, but a practical one, 
drawn from the course of business.” *°* More recently the stock- 
yards *” and, strikingly, dealing in grain futures,** have been 
held subject to special sets of regulations enacted under the au- 
thority of the Commerce Clause by Congress. 

The power to control intrastate railroad rates where necessary 
under defined circumstances for effective control of interstate 
rates, granted by Congress to the Interstate Commerce Commis- 
sion, and approved by the Court,‘ is an indication of the manner 





246 Bailey v. Drexel Furniture Co., 259 U. S. 20 (1922). 

247 Nigro v. United States, 276 U. S. 332 (1928). 

248 Miller v. Standard Nut Margarine Co., 284 U. S. 498 (1932). 

249 United States v. E. C. Knight Co., 156 U. S. 1 (1894). See McLaucuuim, 
CASES ON THE FEDERAL AntTI-TRusT LAWs OF THE UNITED STATES (1930) 23-24. 
See also Burpick, THe LAw oF THE AMERICAN CONSTITUTION (1922) 218, for a 
similar view that “subsequent cases”, referring particularly to those cited in 
note 123, supra, “ have gone very far to restrict its authority.” 

250 196 U.S. 375 (1905). It seems that excessive competition affecting inter- 
state commerce is similarly subject to appropriate control, or aids to group control, 
by Congress. 

251 196 U. S. at 398. 

252 Stafford v. Wallace, 258 U. S. 495 (1922); Tagg Bros. & Moorehead v. 
United States, 280 U. S. 420 (1930). 

253. Chicago Board of Trade v. Olsen, 262 U. S. 1 (1923). 

254 Railroad Comm. of Wisconsin v. Chicago, B. & Q. R. R., 257 U. S. 563 
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in which practical considerations have inevitably influenced defi- 
nitions of the power given to Congress by the Commerce Clause. 
On the other hand, a recent decision relying partly on the sugar 
refiners’ case,”*° denied that the agreed and provisionally paid se- 
curity owners’ compensation to the reorganizers of the St. Paul 
Railroad Company could be limited by the Commission through 
control of the issue of securities of the reorganized company.””® 
The reasons were liberty of contract and security of contract and 
property, and the limits of the power over interstate commerce 
granted to Congress. 

In view of the part which practical wisdom plays in these de- 
cisions, it may be proper to inquire whether, if economic conditions 
seem to require it, any national legislation now seriously contem- 
plated will not be found within one of the powers of Congress. 
The needs of the country help define the limits of such adjustable 
powers as the power to regulate commerce, the power to create 
and control a credit, banking, and currency system, and the power 
of the national government to preserve and defend itself. 


IV 


Adjustment and modification of important principles of law 
thus occur without express overrulings of decisions. At the same 
time, the pressure of changing circumstances and the roughly ex- 
perimental, trial and error methods of judicial administration, re- 
quire the use of the power which most appellate courts have ** to 
overrule previous decisions. Where a legislature cannot modify a 
rule announced by a court, as in the case of decisions construing 





(1922) ; Louisiana Public Service Comm. v. Texas & New Orleans R. R., 284 U. S. 
125 (1931); cf. Gulf, Colorado & Santa Fé Ry. v. Texas, 204 U. S. 403 (1907) ; 
Baltimore & Ohio S. W. R. R. v. Settle, 260 U. S. 166, 173 (1922), cited by 
Mr. Justice Brandeis in Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 408n. 
(1932). Compare the control of abandonment of local lines exercised by Congress 
and the Interstate Commerce Commission. Colorado v. United States, 271 U. S. 
153 (1926); Transit Comm. v. United States, 284 U. S. 360 (1932) ; cf. also United 
States v. Ferber, 250 U. S. 199 (1919). 

255 See United States v. E. C. McKnight Co., 156 U. S. 1 (1894). 

256 United States v. Chicago, M., St. P. & Pac. R. R., 282 U.S. 311 (1931). 

257 Compare the policy against overruling its decisions announced by the 
House of Lords. London Street Tramways Co. v. London County Council, [1898] 
A. C. 375. Compare, however, Allen v. Flood, [1898] A. C. 1, Quinn v. Leathem, 
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the Constitution of the United States rendered by the Supreme 
Court, the exercise of this power may have a peculiarly obvious 
justification. Indeed, from the beginning of our history, as eco- 
nomic and political conditions have changed, and rendered im- 
practical the operation of old doctrines, or as errors of doctrine 
have been discovered, old decisions have from time to time been 
frankly overruled by the Supreme Court. 

Those who with some difficulty kept the United States out of 
serious troubles with France and England between the Revolu- 
tion and the War of 1812, of course helped in the development of 
a sound and powerful federal system.*** Their policy had some 
support from a number of decisions of the Supreme Court on 
problems of international law.**® It was held that prize issues 
could not be determined by representatives of France acting in 
the United States.** It was held that the English rule against 
voluntary expatriation was in force, by virtue of legislation, in 
New Jersey, so that a Tory who had gone to England during the 
Revolution might inherit land in New Jersey.** English and 
French blockade decisions were given effect.”** Napoleon’s ship 
was, in a case of first impression, accorded immunity.”™ 





[1901] A. C. 495, and Sorrel v. Smith, [1925] A. C. 700; Bradley v. Carritt, [1903] 
A. C. 253 and Kreglinger v. New Patagonia Meat & Cold Storage Co., Ltd., [1914] 
A. C. 25; Steele v. McKinley, 5 App. Cas. 754 (1880) and Gerald McDonald & Co. 
v. Nash & Co., [1924] A. C. 625, followed and extended particularly in McCall Bros. 
v. Hargreaves, [1932] 2 K. B. 423. See Burnet v. Coronado Oil & Gas Co., 285 
U. S. 343 (1932). 

258 See MorisoN AND COMMAGER, THE GROWTH OF THE AMERICAN REPUBLIC 
(1930) 215-19, 222-25, 233-35, 249-51, 256-59, 272-76, 282-84. The New England 
shippers’ and merchants’ interests in preserving the advantages of profitable and 
hazardous neutral trade, strengthened their concern for peace in the period between 
1804 and 1812. The westerners, interested among other things in room to expand, 
are said to have made the War of 1812. See id. at 284-315; Apams, THE Epic oF 
AMERICA (1931) 140-46. 

259 See 1 WARREN, OP. cit. supra note 186, at 105-18, 121-22, 316-20, 424-32; 
4 BEVERIDGE, OP. cit supra note 186, c. 3, especially at 117-44. 

260 Glass v. The Sloop Betsey, 3 Dall. 6 (U. S. 1794). 

261 M’Ilvaine v. Coxe’s Lessee, 4 Cranch 209 (U. S. 1808); cf. Inglis v. Sailor’s 
Snug Harbor, 3 Pet. 99 (U. S. 1830); Shanks v. Dupont, 3 Pet. 242 (U.S. 1830). 
See 1 WARREN, Op. cit. supra note 186, at 316-18. See Harr, INTERNATIONAL LAW 
(8th ed. 1924) 281-87, for the practices of England and the United States. 

262 Croudson v. Leonard, 4 Cranch 434 (U. S. 1808); Williams v. Armroyd, 
7 Cranch 423 (U.S. 1813) ; see 1 WARREN, op. cit. supra note 186, at 319-20, 426. 

263 The Schooner Exchange v. McFadden, 7 Cranch 116 (U. S. 1812); see 4 
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A decision on prize law, growing out of some Napoleonic opera- 
tions in the period before the War of 1812, was the earliest de- 
cision to be expressly overruled. The negro genius, Toussaint 
L’Overture, and, after his betrayal by Napoleon, the negro Dessa- 
lines, carried on in the first three years of the nineteenth century 
a determined effort to free Haiti from French control.’ Inter- 
ested in the maintenance of an American, as well as a European 
empire, Napoleon tried to keep control of Haiti. His efforts were 
part of an ambitious design which at one time led even the sup- 
posedly Francophile Jefferson to threaten war.” The cession of 
Louisiana to the United States and the withdrawal of France from 
the country of Haiti, though not from Santo Domingo, both in 
1803, were the end of Napoleon’s large ambitions in America. 
Laws designed to aid in the subjugation of Haiti and the protec- 
tion of Santo Domingo continued to be enforced and military de- 
crees made in the ensuing confusion; and actions arose in connec- 
tion with their enforcement which finally reached the United 
States Supreme Court. 

Rose v. Himely *** was a libel against a purchaser of goods 
claiming under a seizure and sale alleged to have been authorized 
by a French arrete for the suppression of rebellion in Haiti. The 
libel was brought in a federal district court in South Carolina. 
The libelant, an American, was originally owner of the cargo “ of 
coffee, etc.” on the American schooner Sarah, captured, as she was 
coming away from trading with the “ rebels ”, by a French priva- 
teer on the high seas at least ten leagues from the island on Febru- 
ary 23,1804. The ship and cargo were taken to the Spanish port 
of Baracoa in Cuba and there sold, under the alleged direction of 
a French official, on March 18, 1804. The goods were at once 
secretly loaded, and taken to Charleston, South Carolina. The 
supercargo of The Sarah, who had followed the goods, commenced 
the proceedings in the federal court and had the goods “ arrested ” 
on May 4, 1804. The ship remained in Baracoa. Ship and goods 
were subsequently condemned by a French court sitting in French 





BEVERIDGE, op. cit. supra note 259, at 121-26; 1 WARREN, op. cit supra note 186, 
at 424-26. 

264 See Davis, Brack Democracy (1928) cc. 4, 5, for a vivid account. 

265 See Morison AND COMMAGER, OP. cit. supra note 258, at 272-76; ADAMS, 
op. cit. supra note 258, at 138-39. 

266 4 Cranch 241 (U.S. 1808). 
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Santo Domingo, in proceedings begun in July and completed by 
the middle of July, 1804. Spain was neutral, owing none of the 
duties of an “ally” to France in her relations to England or, 
evidently, Haiti; though circumstances were apparent which were 
to make her, on December 14, 1804, the ally of the newly crowned 
Emperor, who already dominated her rulers.*** A judgment for 
the libelant in the district court was reversed by the circuit court, 
and the circuit court’s judgment in turn was reversed by the Su- 
preme Court and restitution ordered. 

Chief Justice Marshall, for the Court, held first, that the 
French could not give their municipal regulation extraterritorial 
effect. He held second, that French capture pursuant to such a 
regulation, and removal to Spanish Baracoa, left the French court 
at French Santo Domingo without jurisdiction, so that its judg- 
ment need not be respected. Mr. Justice Johnson dissented. 

In Hudson v. Guestier,’* two years later, the decision was over- 
ruled, over Chief Justice Marshall’s dissent, on both points. 
Principles favoring the power of another country to maintain its 
rule, recognizing in the courts of the captor’s nationality jurisdic- 
tion over prizes taken to neutral ports, and requiring respect for 
the judgments of foreign courts in prize matters were announced 
by the Court. Again, by a decision which may well have been 
sound,”® the Court applied principles which would tend to save 





267 See 1 Fucrer, NAPOLEON ET L’ESPAGNE (1930) 176, 219, 243-45, 284-329. 
As to Spanish obligations with respect to Haiti and Santo Domingo, consider the 
passages just referred to; and compare the argument for the respondent, Rose v. 
Himely, 4 Cranch 241, 260 (U. S. 1807), with the Convention de neutralité et de 
subsides conclue a Paris le 26 vendemiaire an XII (19 octobre 1803) entre la France 
et Espagne, ratified November 5, 1803, in 2 CLERCQ, RECUEIL DES TRAITES DE LA 
FRANCE (1880) 82-84. 

268 6 Cranch 281 (U. S. 1810). A portion of the opinion in Rose v. Himely, 
4 Cranch 241 (U. S. 1807), relating to the effect of the absence of the ship from 
the territory of the captor’s nation, had already been qualified in an earlier opinion 
in the same case. Hudson v. Guestier, 4 Cranch 293 (U.S. 1808). 

269 Cf. 7 Moore, Dicest or INTERNATIONAL LAW (1906) § 1271; Dalgleish v. 
Hodgson, 5 Moo. & P. 407 (1831); Dobree v. Napier, 2 Bing. N. C. 781 (1836) ; 
Hobbs v. Henning, 17 C. B. (N. s.) 791 (1865). Cf. also The Flad Oyen, 1 Ch. Rob. 
135 (1799); The Henrick and Maria, 4 Ch. Rob. 35 (1779), aff'd, 6 Ch. Rob. 138 
(1807) ; The Comet, 5 Ch. Rob. 285 (1804) ; The Polka, 1 Sp. Ecc. & Ad. 447 (1854); 
Glass v. The Sloop Betsey, 3 Dall. 6 (U. S. 1794); Jeckes v. Montgomery, 13 How. 
498 (U. S. 1851). See Jessup, Toe Law or TerrirortaAL WATERS AND MARITIME 
Jurispiction (1927) 82-86; MASTERSON, JURISDICTION IN MARGINAL SEAS (1929) 
199-201, 301, n.19; Dickinson, Jurisdiction at the Maritime Frontier (1926) 40 
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friction with the belligerents whose operations threatened to drive 
us into an unprofitable and unfortunate war. 

The period of agriculture and ocean trade was part also of a 
period of western expansion and inland commerce.’ The trader 
with the Indians was succeeded by the restless frontier settler, and 
he by the more stable settler. On an agricultural soil grew com- 
merce and towns. By 1825 there were not only flatboats and 
sailing vessels but also steamers on our inland waters. The Erie 
Canal was completed in 1825. It was not hard to foresee a de- 
velopment of inland water transportation. Between 1825 and 
1851 new canals were built and shipping increased on our inland 
navigable rivers and Great Lakes. Government lands, internal 
improvements, protection to the West’s markets, became issues of 
politics.*** 

The economic changes between 1825 and 1851 produced a well- 
known change of legal doctrine. In 1825, in The Thomas Jeffer- 
son,””? an attempt was made to recover wages earned on a steam- 





Harv. L. Rev. 1, 4-9, with an observation that part of Chief Justice Marshall’s 
opinion in Church v. Hubbart, 2 Cranch 187 (U. S. 1804), seems to have been 
qualified by his opinion in Rose v. Himely, 4 Cranch 241 (U. S. 1807), and seems 
in turn to have anticipated the recognition of power beyond territorial waters in 
Hudson v. Guestier. See also Draft Conventions (1929) 23 Am. J. Int. L. Supp. 
333-58, particularly 351-62. For different judicial views of Hudson v. Guestier, see 
The Homestead, 7 F.(2d) 413, 415 (S. D. N. Y. 1925) ; The Vinces, 20 F.(2d) 164, 
172 (E. D. S. C. 1927); Gillam v. United States, 27 F.(2d) 296, 299 (C. C. A. 
4th, 1928). 

270 See note 258, supra. 

271 See TuRNER, THE FRONTIER IN AMERICAN History (1920) c. 1; FAULKNER, 
AmeErIcAN Economic History (1924) 197-214; Hutpert, THe Patus or INLAND 
CoMMERCE (1920) 131, 154-72. “The Ohio Canal, which was opened in 1833, 
had a marked effect upon the commerce of Lake Erie. Before that date the largest 
amount of wheat obtained from Cleveland by a Buffalo firm had been a thousand 
bushels; but in the first year of its operation the Ohio Canal brought to the village 
of Cleveland over a quarter of a million bushels of wheat, fifty thousand barrels of 
flour, and over a million pounds of butter and lard. In return, the markets 
of the world sent into Ohio by canal in this same year thirty thousand barrels of 
salt and above five million pounds of general merchandise. . . . 

“. . . On April 10, 1848, the first boat passed over the ninety-mile route from 
Chicago to Ottawa, and the Great Lakes and the Mississippi Basin were united 
by this Erie Canal of the West. Though its days of greatest value were soon over, 
no one can exaggerate the importance of this waterway in the growth and pros- 
perity of Chicago between 1848 and 1860. By 1857 Chicago was sending north 
and south annually by boat over twenty million bushels of wheat and corn.” See 
Hu pert, op. cit. supra, at 159-60, 163. 

272 10 Wheat. 428 (U.S. 1825). 
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ship voyage on the Missouri River by a libel in a federal court. 
A decree dismissing the libel for want of jurisdiction was affirmed 
by a unanimous Court speaking through Mr. Justice Story. The 
Court followed the English rule that only services “ substantially 
performed on the sea, or on tide water ” were the subject of ad- 
miralty jurisdiction. There was an interesting recognition of the 
existence of the forces which were already at work to change the 
rule. 


“Whether, under the power to regulate commerce between the States, 
Congress may not extend the remedy, by the summary process of the 
Admiralty, to the case of voyages on the western waters, it is unneces- 
sary for us to consider. If the public inconvenience, from the want 
of a process of an analogous nature, shall be extensively felt, the atten- 
tion of the Legislature will doubtless be drawn to the subject.” 778 


The decision was followed,?* then doubted,”” and finally, in The 
Propeller Genesee Chief v. Fitzhugh,** overruled. At the 1851 
term, in a libel for a collision between a schooner and a steamboat 
on Lake Ontario, the Court held that an Act of Congress, ex- 
pressly extending admiralty jurisdiction to such a case, was con- 
stitutional. Chief Justice Taney flatly declined to justify the Act 
by the power of Congress to regulate interstate commerce. Mr. 
Justice Story had suggested this basis for such legislation and the 
Act had been framed accordingly. That economic changes had 
made necessary a departure from the English rule with respect to 
admiralty jurisdiction, was the opinion of the Court. 





273 Td. at 430. 

274 The Steamboat Orleans v. Phoebus, 11 Pet. 175 (U.S. 1837). 

275 Waring v. Clarke, 5 How. 441 (U. S. 1847); cf. New Jersey Steam Navi- 
gation Co. v. Merchants’ Bank, 6 How. 344 (U. S. 1848); Newton v. Stebbins, 
10 How. 586 (U. S. 1850). In these three cases Mr. Justice Daniel dissented, 
dissenting alone in the last of the three. 

276 12 How. 443 (U.S. 1851). See Boudin, Stare Decisis in Our Constitutional 
Theory (1931) 8 N. Y. U. L. Q. REv. 589, 621-22, 624-26, for a discussion of this 
case, with interesting observations on Mr. Justice Daniel’s refusal to accept its 
authority, and his later emphatic dissents, as indicative of his attitude toward the 
principle of stare decisis. See The Steamboat New World v. King, 16 How. 469, 
478 (U. S. 1853) ; Ward v. Peck, 18 How. 267 (U. S. 1856) ; Jackson v. Steamboat 
Magnolia, 20 How. 296, 307 (U. S. 1858). Mr. Justice Daniel objected on principle 
to the liberal construction of the Constitution here involved, resulting in what he 
considered an unwarranted increase in the power of the federal courts. See note 
289, infra. 
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“ . . the conviction that this definition of admiralty powers was 
narrower than the constitution contemplated, has been growing stronger 
every day with the growing commerce on the lakes and navigable rivers 
of the western states... . 

“Tt is the decision in the case of the Thomas Jefferson which mainly 
embarrasses the court in the present inquiry. We are sensible of the 
great weight to which it is entitled. But at the same time we are con- 
vinced that, if we follow it, we follow an erroneous decision into which 
the court fell, when the great importance of the question as it now 
presents itself could not be foreseen. . . . For the decision was made 
in 1825, when the commerce on the rivers of the west and on the lakes 
was in its infancy, and of little importance, and but little regarded 
compared with that of the present day. 

“ The case of the Thomas Jefferson did not decide any question of 
property. . . . And as we are convinced that the former decision was 
founded in error, and that the error, if not corrected, must produce 
serious public as well as private inconvenience and loss, it becomes our 
duty not to perpetuate it.” °*7 


Mr. Justice Daniel alone dissented. 


“My opinions may be deemed to be contracted and antiquated, un- 
suited to the day in which we live; but they are founded upon deliberate 
conviction as to the nature and objects of limited government, and by 
myself at least cannot be disregarded; and I have at least the consola- 
tion — no small one it must be admitted — of the support of Marshall, 
Kent, and Story in any error I may have committed.” 278 


The economic development of the country led to new problems 
not only with respect to water transportation and its legal pro- 
tection but with respect to inland transportation, and commerce 
generally, and their legal protection. 

Mr. Henderson has studied the forces which have been at work 
to affect the treatment of foreign corporations by the courts.”” 





277 12 How. at 451, 456, 458-59. 

278 Id. at 465. 

279 See HENDERSON, THE PosITION OF FOREIGN CORPORATIONS IN AMERICAN 
CONSTITUTIONAL LAw (1918). This book is an elaborate study of modifications of 
opinions and decisions in a particular field, anticipating changes which have oc- 
curred since it was written. The discussion is so elaborate, and so much concerned 
with modifications of theory and its application, that it seems desirable to refer 
primarily to passages of the book, rather than to the decisions there discussed. 
The decisions embodying the important and relatively clear-cut modifications of 
doctrine will be cited, here or later. 
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A dislike of monopolies, and an early and not unnatural associa- 
tion of corporations with privileged monopolies, together with 
theoretical difficulties about the nature of corporations, compli- 
cated early cases involving the rights and powers of corporations 
acting through their agents beyond the boundaries of the states 
which created them.”*° Gradually, however, corporations have 
become our familiar units for business.*** The idea of corporation 
has been disassociated from the idea of monopoly.”? Corporate 





280 A decision that directors of the Bank of the United States could not 
effectively without written record accept a cashier’s bond, rendered by Chief 
Justice Marshall in the federal circuit court in Virginia, was reversed by the Supreme 
Court, with an opinion by Mr. Justice Story, over Chief Justice Marshall’s dissent. 
Bank of United States v. Dandridge, 12 Wheat. 64 (U. S. 1827). See 4 BEvERIDGE, 
op. cit. supra note 186, at 482-83; 1 WARREN, op. cit. supra note 186, at 696-99. 
Difficulty with this point is a reminder of the relatively recent development of 
much of our business corporation law. Mr. Henderson has called attention to the 
importance of the limits set by Chief Justice Taney to his decision that a state 
bank could make contracts through its agents acting beyond the boundaries of the 
state of its incorporation. Chief Justice Taney expressed the opinion, first, that a 
corporation was not a citizen of a state “entitled to all Privileges and Immunities 
of Citizens in the several States”, within Art. IV, § 2, of the Constitution; second, 
that a corporation could be considered present only within the state of its origin; 
and third, that a corporation could be prevented from acting through its agents 
in another state by the legislature of that state. Bank of Augusta v. Earle, 13 Pet. 
519 (U. S. 1839) ; see HENDERSON, Of. cit. supra note 279, at 42-49. The practical 
effect of all three suggestions, so far as they would tend to deprive corporations of 
protection, has been destroyed by decisions which will be discussed later. See notes 
323-34, infra. The practical effect of the second suggestion, so far as it would tend 
to deprive persons dealing with corporations of protection, has been destroyed 
by concepts of voluntary express or implied submission to jurisdiction by virtue of 
statutes requiring “ qualification” or authorizing service subject to constitutional 
limitations, as well as by decisions seeming to rest on a theory of the equivalent 
of corporate presence in a region where a corporation is doing business. See HEN- 
DERSON, Op. cit. supra note 279, c. 5, particularly at 88-100. As to the presence of 
a corporation, see also note 334, infra. 

281 The first general business corporation statute was enacted by New York in 
1811. See 1 WARREN, op. cit. supra note 186, at 491, n.2. The first comprehensive 
English statute was enacted in 1862. See Parmer, Company Law (14th ed. 1930) 
7, 10; WoRMSER, FRANKENSTEIN, INCORPORATED (1931) 25-26, 47-48. 

282 See HENDERSON, OP. cit. supra note 279, at 69, n.1, quoting Senator Stewart’s 
discussion of the proposed Sherman Act. “ All the States, instead of having cor- 
porations dealt out to private individuals by private statutes, have passed general 
incorporation laws, and there is as much freedom of competition between corpora- 
tions now as there is between individuals. The great harmfulness of corporations 
was that they were monopolies; that others could not form them. It required 
special acts or special favors to create them; the people could not form them.” 
21 Conc. REc, 2606 (1890). 
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business has become in large part normally “ foreign ” as well as 
“ interstate.” A result has been a corresponding development in 
judicial opinions.* 

The line of cases dealing with the standing of corporations with 
an alleged “ diversity of citizenship ” in the federal courts is 
familiar.*** These decisions dealt with domestic as well as foreign 
corporations. They were all, however, probably considered by 
the Court with reference to the fear that a decision that a corpora- 
tion was a citizen, would entitle foreign corporations to all the 
“ privileges and immunities ” of natural persons who were citizens 
of the states in which the foreign corporations were doing business. 
Though it seems apparent that a principle of classification might 
have prevented any such result, a desire to avoid it seems to have 
had much to do with a tendency to deny corporations the sort of 
privileges that are considered normal. These decisions, further, 
like those concerned exclusively with foreign corporations, indi- 
cate the difficulties which the Court had in dealing with the rela- 
tively modern business corporations doing an increasing amount 
of “ foreign ” business under a federal government. 

In Bank of United States v. Deveaux,’ the citizenship of the 
members of a corporation was held to determine its standing in 
point of diversity. Chief Justice Marshall wrote the opinion, for 
a unanimous Court. In Lowisville R. R. v. Letson,?** the Court, 
through Mr. Justice Wayne, unanimously overruled the earlier de- 
cision. The Court decided that a corporation should be treated 
as a citizen of the state of incorporation for purposes of federal 
jurisdiction. 

While the result seems to have been satisfactory, the view that 
a corporation was, in any sense, a citizen, troubled the lawyers of 
the time. In Marshall v. Baltimore & Ohio R. R.,?*" the Court 
once more shifted ground, and announced the existence of a “ pre- 
sumption of law ” that the members of a corporation were citizens 
of the state of incorporation for purposes of federal jurisdiction. 
Mr. Justice Grier wrote the Court’s opinion; Justices Catron, 
Daniel, and Campbell dissented vigorously. 





283 Besides the cases here discussed, see notes 323-34, infra. 

284 See HENDERSON, Op. cit. supra note 279, Cc. 4. 

285 5 Cranch 61 (U. S. 1809). 

286 2 How. 497 (U.S. 1844). 287 16 How. 314 (U. S. 1853). 
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The decision in Louisville R. R. v. Letson *** embodied the sub- 
stantial and important change in the position of the Court. Some 
of the language of the opinion is interesting. 


“ After mature deliberation, we feel free to say that the cases of 
Strawbridge and Curtis and that of the Bank and Deveaux were carried 
too far. . . . We do not think either of them maintainable upon the 
true principles of interpretation of the Constitution and the laws of the 
United States. . . . We remark too, that the cases . . . have never 
been satisfactory to the bar, and that they were not, especially the last, 
entirely satisfactory to the court that made them. They have been 
followed always most reluctantly and with dissatisfaction. By no one 
was the correctness of them more questioned than by the late chief 
justice who gave them. It is within the knowledge of several of us, that 
he repeatedly expressed regret that those decisions had been made. . . . 
We do not think that the cases relied upon for a doctrine contrary to 
that which this court will here announce are sustained by a sound and 
comprehensive course of professional reasoning. Fortunately a depart- 
ure from them involves no change in a rule of property. Our conclusion, 
too, if it shall not have universal acquiescence, will be admitted by all 
to be coincident with the policy of the Constitution and the condition 
of our country. . . .” 78° 


The economic development of the country was interrupted and 
perhaps finally promoted by the course of the Civil War. A fa- 
miliar episode in our history is the treatment of the “ legal tender ” 
financing of the war conducted, under pressure, by Secretary of 
the Treasury Chase. Power to establish a national bank pro- 
tected from state interference had been found in Congress, implied 
from the express commercial, financial, and military powers of the 
federal government, by Chief Justice Marshall.” State bank 
notes, whose encouragement in 1837 by Chief Justice Taney’s 
Court disturbed Mr. Justice Story,?* had been held subject to 
regulatory federal taxation as part of Secretary Chase’s plan to 
establish a strong national banking system, partly on the ground 





288 2 How. 497 (U.S. 1844). 

289 Td. at 555-56. See Boudin, supra note 276, at 621-24, with observations on 
Mr. Justice Daniel’s protests at this extension of federal jurisdiction, continued 
again after the matter was regarded as settled. See notes 275, 276, supra. For 
more recent difficulties with the problem, particularly in the case of multiple 
incorporation, see Note (1931) 44 Harv. L. Rev. 1106. 

290 McCulloch v. Maryland, 4 Wheat. 316 (U. S. 1819). 

291 See notes 38, 39, supra. 
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of the powers over currency and public finance given to Congress, 
by Chief Justice Chase.*°* Nevertheless, with indications of some 
influence of contemporary dislike of inflation, the legal tender 
legislation, at least as applied to prior contracts, was first held 
unconstitutional in an opinion written for a four to three majority, 
by Chief Justice Chase.” By a majority created by two new 
appointees the legislation was subsequently sustained by a five to 
four decision, and the previous decision expressly overruled.*™ 
The ground of the new decision was a power, implied from the 
power to wage war and to preserve the Union, to use legal tender 
notes to finance the war. Subsequently, a similar power to em- 
ploy such notes in peace-time financing was found to be implied 
from the powers “to borrow money and to provide a national 
currency,” conferred on Congress by the Constitution.*® 

In the Legal Tender Cases, disposing of an argument based on 
the Due Process Clause in Amendment V, the Court observed: 


“ Closely allied to the objection we have just been considering [based 
on impairment of existing contracts by ‘ inflation’] is the argument 
pressed upon us that the legal tender acts were prohibited by the spirit 
of the fifth amendment, which forbids taking private property for pub- 
lic use without just compensation or due process of law. That provision 
has always been understood as referring only to a direct appropriation, 
and not to consequential injuries resulting from the exercise of lawful 
power. It has never been supposed to have any bearing upon, or to 
inhibit laws that indirectly work harm and loss to individuals.” 7°° 


On this problem, the majority and the minority differed, as well 
as on the limits within which the express powers of Congress might 
be extended by implication. The observations indicate, again, the 
stage’ which due process theory had reached at the time of these 


decisions.”** 





292 Veazie Bank v. Fenno, 8 Wall. 533 (U. S. 1869). 

298 Hepburn v. Griswold, 8 Wall. 603 (U.S. 1870). Chief Justice Chase wrote 
the opinion of the Court, and Justices Nelson, Clifford, and Field concurred. 
Justices Swayne, Davis, and Miller dissented. 

294 Legal Tender Cases, 12 Wall. 457 (U.S. 1871). Mr. Justice Strong wrote 
the opinion of the Court, and Justices Swayne, Davis, Miller, and Bradley con- 
curred. Chief Justice Chase and Justices Nelson, Clifford, and Field dissented. 

295 Juilliard v. Greenman, 110 U. S. 421 (1884). 

296 32 Wall. 457, 551 (U. S. 1870). 

297 On the due process problem involved, see particularly Hepburn v. Griswold, 
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Speaking of its action in overruling its earlier decision the Court 
said: 


“ Even in cases involving only private rights, if convinced we had 
made a mistake, we would hear another argument and correct our 
error. . . . We agree this should not be done inconsiderately, but in a 
case of such far-reaching consequences as the present, thoroughly con- 
vinced as we are that Congress has not transgressed its powers, we 
regard it as our duty so to decide. . . .” 7% 


In the meantime the economic development of the country had 
been following its course. While corporations increased and 
engaged more and more extensively in “ foreign ” trade, there was 
a concomitant increase in the flow of commodities across state 
lines. In 1847 no railway entered Chicago; the population of 
the city was 25,000; and its assessed property values totalled 
$7,000,000. Ten years later Chicago had become a railway cen- 
ter; its population had quadrupled; and its property values had 
been multiplied by five.?*® 

With the commercial development of the country came a cor- 
responding development of the Commerce Clause of the Consti- 
tution. It was, as has been observed, something of a feat of 
construction to get the doctrine of negative implications finally em- 
bodied in our constitutional law.*°° Its meaning did not definitely 
begin to emerge until the middle of the last century; and it was 
not made clearly the basis of a decision until nine years after the 
Civil War. It was during the last months of Chief Justice Chase’s 
presidency that the Court definitely held, in The Case of the State 
Freight Tax,*" that a state’s taxing power was limited by the 
Commerce Clause. Chief Justice Waite’s Court was careful to 
avoid using the Fourteenth Amendment to give extended con- 
trol over state legislation to the national Court; but during 
its period the doctrine that state powers are limited by the 





8 Wall. 603, 624-25, 637-39 (U. S. 1870) ; Legal Tender Cases, 12 Wall. 457, 551, 
579-80 (U. S. 1871). 

298 12 Wall. at 554. On this famous change of position, see 2 WARREN, Op. cit. 
supra note 186, c. 31; Boudin, supra note 276, at 611-15; BRADLEY, MISCELLANEOUS 
Writtncs (1901) 45-74. 

299 See HuLBerT, THE PATHs ofr INLAND COMMERCE (1920) 170, 172. 

800 See p. 593 et seq., supra. 

801 y5 Wall. 232 (U.S. 1873). 
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Commerce Clause attained first-rate importance. In the emer- 
gence of the principle at least one significant express overruling 
occurred. 

In Osborne v. Mobile,*°* decided shortly after The Case of the 
State Freight Tax, a local agent of a foreign express company 
doing a local business in Alabama as well as interstate business, 
was fined for failure to pay a license fee required by a concededly 
non-discriminatory ordinance of Mobile, Alabama. The ordi- 
nance required the license to be paid for the privilege of doing 
interstate as well as local business. Nevertheless, a unanimous 
Court, speaking through Chief Justice Chase, sustained the or- 
dinance. 


“ The license tax in the present case was upon a business carried on 
within the city of Mobile. The business licensed included transporta- 
tion beyond the limits of the State, or rather the making of contracts, 
within the State, for such transportation beyond it. It was with refer- 
ence to this feature of the business that the tax was, in part, imposed; 
but it was no more a tax upon interstate commerce than a general tax 
on drayage would be because the licensed drayman might sometimes be 
employed in hauling goods to vessels to be transported beyond the 
limits of the State.” *°* 


In the next fifteen years the development of the law made it 
inconsistent with this case. Robbins v. The Taxing District of 
Shelby County,®* decided in 1887, made it plain indeed that the 
earlier case had lost its authority. That decision announced the 
rule that a state might not impose a non-discriminatory license 
tax on drummers, applying to drummers for “ foreign ” merchants. 
Finally, Osborne v. Mobile was expressly overruled by Leloup v. 
Port of Mobile®°* A unanimous Court, through Mr. Justice 
Bradley, held unconstitutional an ordinance like that involved in 
the earlier case, applied to telegraph companies. 


“‘ In view of the course of decisions which have been made since that 
time, it is very certain that such an ordinance [as was involved in 
Osborne v. Mobile| would now be regarded as repugnant to the power 
conferred upon Congress to regulate commerce among the several States. 





802 16 Wall. 479 (U. S. 1873). 

803 Jd, at 482-83. 

804 120 U. S. 489 (1887). 

805 127 U.S. 640 (1887). See also notes 140-42, 215, supra. 
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“A great number and variety of cases involving the commercial 
power of Congress have been brought to the attention of this court 
during the past fifteen years which have frequently made it necessary 
to reéxamine the whole subject with care. . . .” °° 


A decision at the same term of Court with The Case of the State 
Freight Tax, a little later, and with the Court’s opinion written by 
the same Justice, sustained a Pennsylvania tax on domestic trans- 
portation companies measured by gross receipts, as applied to 
such a company whose gross receipts were derived to some extent 
from interstate commerce, partly on the ground that the state 
might levy such a tax on the privilege of incorporation and partly 
on the ground that such a tax did not unduly burden interstate 
commerce.*” A similar tax contested by a domestic corporation, 
but applying to all corporations doing business in Pennsylvania, 
was fourteen years later held unconstitutional as a tax on the 
conduct of interstate transportation, and the second ground of 
the earlier decision declared untenable.*” 

Westward expansion and extended commerce together with the 
progress of invention brought modern industry. Economic group- 
ings took on new characteristics and presented new problems. 
One such problem was the “trust” problem. The question 
whether manufacturing combinations in restraint of trade could 
be controlled by Congress by virtue of its power to regulate inter- 
state commerce was answered first in the-negative and then in the 
affirmative by the Court.* First it was held that all combina- 
tions, and later that only unreasonable combinations, in restraint 
of trade, were denounced by the Sherman Act.**° In its decisions 





806 127 U.S. at 647-48. 

307 State Tax on Railway Gross Receipts, 15 Wall. 284 (U. S. 1873). 

808 Philadelphia & Southern Mail S. S. Co. v. Pennsylvania, 122 U. S. 326 
(1887). A suggestion of a departure from the rule here announced, appearing in 
Maine v. Grand Trunk Ry., 142 U.S. 217 (1891), was disapproved in Galveston, 
Harrisburg & San Antonio Ry. v. Texas, 210 U. S. 217, 226 (1908), cited as an 
instance of qualification by Mr. Justice Brandeis in Burnet v. Coronado Oil & 
Gas Co., 285 U. S. 393, 408n. (1932). The other ground of the earlier decision 
seems now to have been disapproved in a case holding that a domestic corporation 
engaged in interstate commerce may not be subjected to a somewhat similar tax. 
New Jersey Bell Tel. Co. v. Tax Board, 280 U.S. 338 (1930). See also notes 168, 
215, supra. 

809 See notes 122, 123, 249, 250, supra. 

810 See notes 124-128, supra. 
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on these subjects the Court has not expressly overruled earlier 
decisions. 

In another line of cases dealing partly with restraint of trade 
there was an express overruling. In Henry v. A. B. Dick Co.,*"* 
a patentee attached to a sale of a patented article a condition that 
it should be used only with non-patented accessories produced 
by the patentee; and the Court in a four to three decision held 
that the condition was protected, and its observance required, by 
the patent law. In Motion Picture Patents Co. v. Universal Film 
Mfg. Co.,*** this case was in a six to three decision expressly over- 
ruled. In both cases the Court confined itself to a construction 
of the patent law. The Clayton Act was enacted between the 
dates of the two decisions, however, and in the second the Court 
regarded that Act’s admonition, with respect to somewhat analo- 
gous restrictions condemned as in restraint of trade. Moreover, 
the cases are closely related to cases dealing more explicitly with 
restraints of trade, particularly the troublesome line of cases in- 
volving resale price-fixing.*** 

With the development of our complicated, modern economic 
groupings, peculiar importance and difficulty have come to attach 


to the problem of the distribution of wealth, and the related prob- 
lem of the shares which various economic classes should carry of 
the expenses of government. Solutions of the latter problem at- 
tempted by legislatures have given the courts difficulty. 

Thus the evolution of the federal income tax has resulted in a 
familiar line of fluctuating decisions by the Supreme Court. The 





811 224 U.S. 1 (1912). 

812 243 U.S. 502 (1917). Mr. Justice Holmes, with whom Justices McKenna 
and Van Devanter concurred, dissented. He insisted that the older rule was sound, 
and that it had become a “rule of property ”, on the faith of which “ many and 
important transactions have taken place’, a rule “that law and justice require to 
be retained.” 

813 See also notes 135-42, supra. Resale price-fixing on patented articles had 
already been condemned in Bauer v. O’Donnell, 229 U. S. 1 (1913). That decision 
was cited as limiting the decision in Henry v. A. B. Dick Co., 224 U. S. 1 (1912), 
and preparing for its overruling, in the opinion in Motion Pictures Patents Co. v. 
Universal Film Mfg. Co., 243 U. S. 502 (1917). Bauer v. O’Donnell was followed 
in Straus v. Victor Talking Machine Co., 243 U. S. 490 (1917), and Boston Store 
v. American Graphophone Co., 246 U. S. 8 (1918). Notice the problem of dis- 
tinguishing between a patented part of a patented object and a separate accessory, 
discussed in Carbice Corp. of America v. American Patents Development Corp., 
283 U.S. 27 (1931). 
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problem has been to determine how far the constitutional require- 
ment that the populations of states shall control the “ apportion- 
ment ” of “ direct taxes” operates to check the voting power of 
farmers, workers, and moderate business men, and protect the 
incomes of the more prosperous.*** A carriage tax imposed by 
Congress without apportionment was in an early case held to be 
not a “ direct ” tax; and therefore it was held valid.**° Income 
from professional services and United States bonds was held to be 
taxable by Congress without apportionment.*** But then income 
from real property and income from personal property, including 
municipal bonds, were held to be not taxable by Congress without 
apportionment.**’ A tax on such income was held to be in effect 
a tax on the property from which it was derived, and so direct. 
Insofar as the decision applied to income from personal property, 
it has been regarded as overruling the decision with respect to the 
carriage tax.*** After this decision had been operative for eighteen 
years, it was in a sense overruled by the people of the country, in 
the enactment of Amendment XVI. 

In the meantime, the course of decisions had made necessary a 
careful reéxamination of the first decision sustaining a federal in- 


heritance tax.**° The Court adhered to its original position on 
this subject, and held that an inheritance tax was not subject to 
the requirement of apportionment since it was an excise.*”° 

In the income tax decisions which have been referred to, the 





814 For different views about the history of forces which procuced the require- 
ment of apportionment, and its significance, see SELIGMAN, THE INCOME Tax (1911) 
pt. II, c. 5; FARRAND, FRAMING OF THE CONSTITUTION OF THE UNITED STATES (1913) 
103-04, 108-10. 

815 Hylton v. United States, 3 Dall. 171 (U.S. 1796). 

816 Springer v. United States, 102 U. S. 586 (1881). 

817 Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429 (1895), on rehearing, 
158 U.S. 601 (1895). See Nevins, Grover CLEVELAND (1932) 669-70, 778-79, for 
a recent discussion of the responsibility for a change of view on rehearing, which 
alone occasioned the condemnation of the tax so far as it applied to income from 
personal property. See also Boudin, supra note 276, at 615-16. 

818 See BuRDICK, op. cit. supra note 249, § 79; Burnet v. Coronado Oil & Gas 
Co., 285 U. S. 393, 407, n.2 (1932). 

819 Scholey v. Rew, 23 Wall. 331 (U. S. 1874). 

820 Knowlton v. Moore, 178 U. S. 41 (1900); Tyler v. United States, 281 U. S. 
497 (1930). As to the relation between the various income and inheritance tax 
cases, see BurDICK, op. cit. supra note 249, $79; Willis, Conflicting Decisions of 
the Supreme Court (1927) 13 VA. L. REv. 155, 170-71. 
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Court avoided expressly overruling its earlier decisions. An in- 
come tax decision which seems, on the other hand, to have been 
expressly overruled, and the decision overruling it, are of some 
current interest. In a decision rendered before any of the income 
tax decisions which have been mentioned, the Court denied a tax- 
payer recovery of taxes based on his proportionate share, as a 
stockholder, of the income of a corporation, which itself paid no 
income tax.*** After the enactment of Amendment XVI, the 
Court decided that a tax on stock dividends is a direct tax, and 
not a tax on income within the meaning of Amendment XVI, and 
so must be apportioned.*”? Referring to its earlier decision, the 
Court said, “ In so far as this seems to uphold the right of Con- 
gress to tax without apportionment a stockholder’s interest in ac- 
cumulated earnings prior to dividend declared, it must be regarded 
as overruled. . . .” °° 

In the meantime the problems raised by the existence of a na- 
tional commercial system operating across state lines have per- 





321 The Collector v. Hubbard, 12 Wall. 1 (U. S. 1870). 

822 Eisner v. Macomber, 252 U. S. 189 (1920). As to the relation of earlier 
decisions, particularly Brushaber v. Union Pacific R. R., 240 U. S. 1 (1916), to this 
decision, see again Willis, supra note 320, at 170-71. As to the relation between 
The Collector v. Hubbard and Eisner v. Macomber, see Ballantine, Corporate 
Personality in Income Taxation (1921) 34 Harv. L. REv. 573, 586; Powell, Income 
from Corporate Dividends (1922) 35 id. 363, 364, n.2. As to the accrual basis for 
income taxation, with references to comparable current problems, see Note (1932) 
45 id. 1072. This Note contains an opinion that the concept of income given effect 
in Eisner v. Macomber has been considerably modified in subsequent cases dealing 
with changes of interests resulting from various corporate transactions, with certain 
devices to minimize taxation, with savings in losses or expenses, and with the 
accrual basis of accounting, under the federal income tax laws. Compare Edwards 
v. Cuba R. R., 268 U. S. 628 (1925), with the cases cited in the Note referred 
to, and with Texas & Pac. Ry. v. United States, 286 U. S. 285 (1932), and Con- 
tinental Tie & Lumber Co. v. United States, 286 U. S. 290 (1932). Compare also 
MacLaughlin v. Alliance Ins. Co., 286 U. S. 244 (1932). 

Compare Weiss v. Wiener, 279 U. S. 333 (1929), Clarke.v. Haberle Brewing Co. 
280 U. S. 384 (1930), and Renziehausen v. Lucas, 280 U. S. 387 (1930), with 
Gambrinus Brewing Co. v. Anderson, 282 U. S. 638 (1931), Burnet v. Industrial 
Alcohol Co., 282 U. S. 646 (1931), Burnet v. Niagara Falls Brewing Co., 282 U.S. 
648 (1931), and United States Cartridge Co. v. United States, 284 U.S. 511 (1932), 
for a suggestion of a trend in the determination of obsolescence, favorable to the 
income taxpayer. Compare also United States v. Ludey, 274 U. S. 295, 303-04 
(1927), with Burnet v. Thompson Oil & Gas Co., 283 U. S. 301 (1931), as to 
depletion. 

823 252 U.S. at 218. 
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sisted. The theory of the opinion in Bank of Augusta v. Earle,*** 
applied in Paul v. Virginia,**’ was that a foreign corporation was 
not a citizen and so not protected in any privileges and immunities 
in other states, by virtue of Article IV, Section 2, of the Constitu- 
tion. The practical effect of this theory was, by the time Mr. 
Henderson wrote, very much limited by decisions under the Equal 
Protection and Due Process Clauses of Amendment XIV.*° The 
theory of Bank of Augusta v. Earle that a foreign corporation 
could be excluded by state legislation, seemed to imply, as the 
Court said in Paul v. Virginia, that it could be admitted on any 
condition the state might impose. It was, however, early recog- 
nized that a condition could not be imposed which would unduly 
burden interstate commerce.**’ Other decisions anticipated the 
modern doctrine that a state could not insert conditions on the 
admission of foreign corporations, like conditions in a boycott, 
which would require them to relinquish the opportunity to claim 
what would otherwise be constitutional rights.*** 

The foreign corporation seems now to have acquired, since Mr. 
Henderson wrote, the adequate constitutional protection which 
he urged. The doctrine of unconstitutional conditions, which he 
did much to systematize, has in particular had a significant de- 
velopment. Thus the problem of the effect on foreign corporations 
of state laws limiting their resort to the federal courts has received 
a more intelligible solution. Such a law was early sustained by the 
Supreme Court.**? Then followed a line of decisions containing 





824 13 Pet. 519 (U.S. 1839). 

325 See notes 71, 142, 209, 212, supra. 

326 See HENDERSON, THE POSITION OF THE FOREIGN CORPORATIONS IN AMERICAN 
ConsTITUTIONAL LAw (1918) c. 9; note 334, infra. 

327 See HENDERSON, OP. cit. supra note 326, c. 7. Mr. Henderson pointed out that 
the recognition of this corollary of the negative implications of the Commerce Clause 
took place in Pensacola Tel. Co. v. Western Union Tel. Co., 96 U. S. 1 (1877). A 
domestic corporation may indeed have less protection than a foreign corporation, 
where both are engaged in interstate commerce, by the operation of the Commerce 
Clause. Cf. Philadelphia & Southern Mail S. S. Co. v. Pennsylvania, 122 U. S. 326 
(1887). But cf. New Jersey Bell Tel. Co. v. Tax Board, 280 U. S. 338 (1930). 

828 HENDERSON, OP. cit. supra note 326, c. 8. 

329 Though an agreement exacted by a state not to resort to the federal courts 
would not prevent a foreign corporation from going into the federal courts, it 
might be punished by a state for doing so. Insurance Co. v. Morse, 20 Wall. 445 
(U. S. 1874); Doyle v. Continental Ins. Co., 94 U. S. 535 (1876) (Mr. Justice 
Bradley dissenting, urging the doctrine of unconstitutional conditions). 
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close distinctions and emphatic dissents.**° Finally, in 1922, in- 
consistent decisions were overruled and the foreign corporation 
given full protection in its constitutional right to resort to federal 
courts.*** Speaking for.a unanimous court, Chief Justice Taft 
said: 


“ The principle established by the more recent decisions of this court 
is that a State may not, in imposing conditions upon the privilege of a 
foreign corporation’s doing business in the State, exact from it a waiver 
of the exercise of its constitutional right to resort to the federal courts, 
or thereafter withdraw the privilege of doing business because of its 
exercise of such right, whether waived in advance or not. The prin- 
ciple does not depend for its application on the character of the busi- 
ness the corporation does, whether state or interstate, although that 
has been suggested as a distinction in some cases. It rests on the ground 
that the Federal Constitution confers upon citizens of one State the 
right to resort to federal courts in another, that state action, whether 
legislative or executive, necessarily calculated to curtail the free exer- 
cise of the right thus secured is void because the sovereign power of a 
State in excluding foreign corporations, as in the exercise of all others 
of its sovereign powers, is subject to the limitations of the supreme 
fundamental law. It follows that the cases of Doyle v. Continental In- 
surance Co... . and Security Mutual Life Insurance Co. v. Prewitt 
. . . must be considered as overruled and that the views of the minority 
judges in those cases have become the law of this court.” *** 





330 Barron v. Burnside, 121 U. S. 186 (1887) (provision for punishment of 
agent for foreign corporation not stipulating against resort to federal courts, uncon- 
stitutional) ; Security Mut. Life Ins. Co. v. Prewitt, 200 U. S. 446 (1906), on 
rehearing, 202 U. S. 246 (1906) (provision for revocation of license to do business, 
for removal to federal courts, constitutional). See Mr. Henderson’s discussion of 
subsequent opinions, which he rightly interpreted as indicating “ that the court is 
once more returning to the doctrine of Barron v. Burnside.” HENDERSON, op. cit. 
supra note 279, at 138-42, with a forceful argument for the doctrine. 

881 Terral v. Burke Construction Co., 257 U. S. 529 (1922). In deciding that 
a private carrier could not be required to submit to public service company regu- 
lation as a condition of using public highways, the Court reviewed the development 
of the doctrine in question, and observed that “ the principle, that a state is without 
power to impose an unconstitutional requirement as a condition for granting a 
privilege, is broader than the applications thus far made of it.” Frost v. Railroad 
Comm. of California, 271 U. S. 583 (1926). The doctrine was relied on to dispose 
of an argument that since the issue of railroad securities is subject to the control 
of the Commission, a condition as to reorganizers’ compensation might be inserted 
in an order authorizing the issue of a reorganized company’s securities made by 
the Interstate Commerce Commission. United States v. Chicago, M., St. P. & Pac. 
R. R., 282 U. S. 311 (1931). 882 257 U.S. at 532-33. 
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A somewhat similar example of the effect of business pressure 
for the recognition of a foreign corporation’s personality and the 
protection of its interests, indicates also that ideas of corporate 
presence have been changed. Modifying its former position,*** 
the Court has held that a foreign corporation, seeking to recover 
a stolen automobile, its only property in the state, and not doing 
anything else in the state, was a “ person within its jurisdiction ”, 
and guaranteed procedural equalities with other corporations by 
the Equal Protection Clause.*** 

Again, difficulties connected with the problem of limits held to 
be imposed on states’ powers by the Commerce Clause continue 
to require adjustments. It has been a difficult task to draw the 
lines which define privilege and property taxes and to determine 
how far Amendment XIV and the Commerce Clause limit states’ 
powers to tax persons engaged in interstate commerce and prop- 
erty thought to be without the jurisdiction of a state and fre- 
quently used at the same time in interstate commerce. A state 
tax for the privilege of engaging in intrastate commerce must be 
appropriate for that limited purpose when applied to a person 
engaged also in interstate commerce, as the Court after some un- 


certainty has held; **° and a state tax for the privilege of engag- 





833 Blake v. McClung, 172 U. S. 239 (1898); see HENDERSON, op. cit. supra 
note 279, passim. 

884 Kentucky Finance Corp. v. Paramount Auto Exchange Corp., 262 U. S. 544 
(1923). Since this decision the protection afforded to foreign corporations by 
Amendment XIV has been extended. Hanover Fire Ins. Co. v. Harding, 272 U. S. 
494 (1926); Power Mfg. Co. v. Saunders, 274 U. S. 490 (1927); Liggett Co. v. 
Baldridge, 278 U. S. 105 (1928); cf. Quaker City Cab Co. v. Pennsylvania, 277 
U. S. 389, 400,-405 (1928) ; New York v. Latrobe, 279 U. S. 421 (1929). See note 
337, infra. 

Mr. Justice Field, who wrote the opinion in Paul v. Virginia, 8 Wall. 168 
(U. S. 1869), sought to give general application to the principle there announced 
that the entry of foreign corporations was within the control of states, and re- 
sisted efforts to limit it. See HENDERSON, op. cit. supra note 279, at 115-16. This 
circumstance, among others, suggests caution in accepting an explanation of the 
development of law by the influence of strong personalities. It may be that a more 
powerful and persistent influence is exerted by certain current conceptions of the 
needs of industry and the nation. 

835 International Shoe Co. v. Shartel, 279 U. S. 429 (1929); Western Cartridge 
Co. v. Emmerson, 281 U. S. 511 (1930). See notes 338-41, infra. Compare Allen 
v. Pullman’s Palace Car Co., 191 U. S. 171 (1903), applying the early rule that 
power to tax the privilege of doing intrastate business was not affected by the fact 
that the taxpayer was engaged also in interstate commerce, with Western Union 
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ing in interstate commerce cannot be imposed.*** A state tax on 
property used both within and without the state in interstate 
commerce must be laid in proportion to appropriate amounts of 
use, receipts, or income within the state.**’ 

In Baltic Mining Co. v. Massachusetts *** a tax limited to $2,000 
but otherwise measured by the authorized capital stock of a for- 
eign corporation doing both local and interstate business was held 
to be imposed “ for the privilege ” of doing “a purely local and 
domestic business quite separate from its interstate transactions ”’; 
and the tax was sustained. In Alpha Portland Cement Co. v 
Massachusetis,**® a tax assessed on the corporate excess and in- 
come of corporations, applied to a foreign corporation engaged 
“ exclusively in interstate commerce ”’, was held in effect an excise 
tax for the privilege of doing in Massachusetts a purely interstate 
business, and so condemned. Mr. Justice Brandeis dissented. 
The Court, through Mr. Justice McReynolds, said: 





Tel. Co. v. Kansas, 216 U.S. 1 (1910), establishing the modern rule. See Powell, 
Indirect Encroachment on Federal Authority by the Taxing Powers of the States 
(1918) 31 Harv. L. Rev. 572, 721, 932; Willis, supra note 320, at 167-68. 

336 New Jersey Bell Tel. Co. v. Tax Board, 280 U. S. 338 (1930); Interstate 
Transit Co. v. Lindsey, 283 U. S. 183 (1931). Compare Helson & Randolph v. 
Kentucky, 279 U. S. 245 (1929), narrowly distinguished in Eastern Air Transport, 
Inc. v. Tax Comm., 285 U.S. 147 (1932), both explained in Gregg Dyeing Co. v. 
Query, 286 U.S. 472, 478-79 (1932), as to taxes on sales of fuel for use in inter- 
state transportation. Compare also State Tax Comm. v. Gas Co., 284 U.S. 41 
(1931). See notes 210, 304, 308, supra. 

887 Great Northern Ry. v. Minnesota, 278 U.S. 503 (1929); Hans Rees’ Sons 
v. North Carolina, 283 U. S. 123 (1931) ; Southern Ry. v. Kentucky, 284 U. S. 338 
(1932) (tested expressly by Amendment XIV). See also notes 335-36, supra. Com- 
pare the prohibition against taxing goods moving in interstate commerce. Carson 
Petroleum Co. v. Vial, 279 U. S. 95 (1929); Gregg Dyeing Co. v. Query, 286 U. S. 
472 (1932); see note 339, infra. 

For classic studies of the limitations on state taxing power implied from the 
Commerce Clause, with considerable attention to modifications of theory, see Powell, 
Indirect Encroachment on Federal Authority by the Taxing Powers of the States 
(1918) 31 Harv. L. Rev. 321, 572, 721, 932; (1919) 32 id. 234, 374, 634, 902, 
comparing questions of “ tax exemption ”; Powell, Contemporary Commerce Clause 
Controversies over State Taxation (1928) 76 U. or Pa. L. Rev. 773, 958. See also 
Note (1925) 38 Harv. L. Rev. 361. 

888 231 U.S. 68 (1913). 

839 268 U. S. 203 (1925). For a discussion of Pullman’s Palace Car Co. v. 
Pennsylvania, 141 U.S. 18 (1891), anticipating such a qualification of that case as 
took place in Union Tank Line Co. v. Wright, 249 U. S. 275 (1919), referred to in 
the passage quoted; see Powell, supra note 337, at 240 et seg. The later case con- 
demned a track basis for a state tax on cars moving in interstate commerce. 
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“The amount demanded is unimportant when there is no legitimate 
basis for the tax. So far as the language of Baltic Mining Co. v. Massa- 
chusetts, 231 U.S. 68, 87, tends to support a different view it conflicts 
with conclusions reached in later opinions and is now definitely disap- 
proved. 

“ Union Tank Line Co. v. Wright, 249 U.S. 275, 282, et seq., pointed 
out the limitations which must be observed when property used in inter- 
state commerce is valued for purposes of taxation by a State. We there 
declined to follow the rule applied in Pullman’s Palace Car Co. v. Penn- 
sylvania, 141 U. S. 18, 26, and held that determination of real value 
with fair accuracy is essential. Many methods adapted to that end 
have been accepted, but this does not tend to support an excise laid 
upon a foreign corporation on account of interstate transactions.” **° 


It will be observed that the earlier case was distinguishable from 
the later. Baltic Mining Co. v. Massachusetts has, however, been 
again disapproved in Cudahy Packing Co. v. Hinkle; *** the busi- 
ness there involved and the tax held inconsistent with Amend- 
ment XIV and the Commerce Clause were substantially similar 
to the business and tax involved in the earlier case, so that it now 
seems definitely overruled. 

The economic pressure for the protection of one group of tax- 
payers against the inconvenience of subjection to the taxation 
systems of different states appears to have had some influence in 
the overruling of Blackstone v. Miller *** and the discovery of a 
considerable safeguard against “ double taxation ” by different 
states in the requirements of tax jurisdiction found in Amendment 
XIV. The development of the decisions is told in an opinion 
rendered at the last term of the Court, in which it was decided that 
the stock of a Maine corporation owned by a person dying domi- 
ciled in Massachusetts might not be subjected to an inheritance 





840 268 U. S. at 218. 

841 278 U.S. 460 (1928). See Notes (1929) 29 Cor. L. Rev. 834, (1929) 42 
Harv. L. Rev. 952. 

842 188 U. S. 189 (1903), expressly overruled in Farmers Loan & Trust Co. v. 
Minnesota, 280 U. S. 204 (1930). “ During the twenty-seven years preceding the 
decision of Farmers Loan & Trust Co. v. Minnesota, Blackstone v. Miller had 
been cited with approval in this Court fifteen times.” Mr. Justice Brandeis, dis- 
senting in Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 409, n.4 (1932). 
Compare a tendency to extend the taxability of notes at their situs. Buck v. Beach, 
206 U. S. 392 (1907); Wheeler v. New York, 233 U. S. 434 (1914) (cited as an 
instance of qualification in the same dissent). The latter decision was in turn 
limited in Baldwin v. Missouri, 281 U. S. 586 (1930). 
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tax imposed by Maine,*** but only to one imposed by Massachu- 
setts. The decision was perhaps anticipated by a decision, which 
stimulated some interest in 1925, that a transfer of tangible per- 
sonal property occasioned by the death of the owner could be 
taxed only by the state in whose territory the property was situ- 
ated, and not by the state in whose territory the decedent was 
domiciled, though the devolution of stock was there held taxable 
by incorporating states.*** Between 1925 and 1932 there were 
other indications that a comprehensive new theory had been de- 
veloped by the Court.**° Last term’s decision should, perhaps, 
have been expected since January, 1930, when Blackstone v. 
Miller was expressly overruled by the decision that a debt or 
similar obligation cannot be taxed at the debtor’s domicil on ac- 
count of a transfer effected by the death of the creditor, domiciled 
elsewhere.**® But the later decision, on corporate stock, indicates 





843 First Nat. Bank of Boston v. Maine, 284 U. S. 312 (1932). 

844 Frick v. Pennsylvania, 268 U. S. 473 (1925). In First Nat. Bank of 
Boston v. Maine, 284 U. S. 312, 322, 326-27 (1932), the Court said, “ It was by the 
Frick case, however, that the rule became definitely fixed that, as to tangible 
personal property, the power to tax is exclusively in the state where the property 
has an actual situs; and this, as will be seen later, has an important bearing on the 
present case. ... The rule of immunity from taxation by more than one state, 
deducible from the decisions in respect of these various and distinct kinds of 
property, is broader than the applications thus far made of it. . . . Due regard for 
the processes of correct thinking compels the conclusion that a determination fixing 
the local situs of a thing for the purpose of transferring it in one state, carries with 
it an implicit denial that there is a local situs in another state for the purpose of 
transferring the same thing there.” There is no indication in the opinion in Frick 
v. Pennsylvania that the Court supposed it was taking a step which required the 
recognition of any such general principle. The decedent there was domiciled in 
Pennsylvania. The Court, in holding that an allowance must be made for taxes 
paid on the transfer of interests in stock to states of incorporation, in reckoning 
the Pennsylvania tax, observed, ‘“‘ The decedent owned many stocks in corporations 
of States, other than Pennsylvania, which subjected their transfer on death to a 
tax and prescribed means of enforcement which practically gave those States the 
status of lienors in possession. As those States had created the corporations issuing 
the stocks, they had power to impose the tax and to enforce it by such means, 
irrespective of the decedent’s domicile and the actual situs of the stock certificates. 
Pennsylvania’s jurisdiction over the stocks necessarily was subordinate to that 
power.” 268 U.S. at 497. See Greason, INHERITANCE TAXATION (4th ed. 1925) 
550, 557- 

845 Rhode Island Hospital Trust Co. v. Doughton, 270 U. S. 69 (1926); Safe 
Dep. & Trust Co. v. Virginia, 280 U. S. 83 (1929); Baldwin v. Missouri, 281 U. S. 
586 (1930); Beidler v. South Carolina Tax Comm., 282 U. S. 1 (1930). 

846 State Tax on Foreign-Held Bonds, 15 Wall. 300 (U. S. 1873), held that 
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most strikingly the extent of a change of judicial theory.of juris- 
diction to tax. 

Conservative banking was promoted and the federal govern- 
ment strengthened by the decision that the creation of a national 
bank was within the implied powers of Congress, and that the 
operations of such a bank were protected by implied prohibitions 
against the imposition of crippling taxes by states, in McCulloch 
v. Maryland.**" A distinction suggested in the opinion, which 
would justify the taxation of state instrumentalities by Congress, 
has not been taken in the later cases.*** Somewhat as in Brown 
v. Maryland, eight years later, the theory of the opinion, which 





a tax on railroad bonds held outside the state, payable by the company out of 
interest payments due holders, imposed by the state of the railroad company’s 
incorporation, was an impairment of the obligation of contracts between company 
and bondholders, forbidden by the Contract Clause. See notes 47, 65, 215, supra. 
The opinion, written by Mr. Justice Field, with Justices Clifford, Miller, Davis, and 
Hunt dissenting, anticipated, in its discussion of the limits of state power, the 
theory of jurisdiction to tax now held to be embodied in the Due Process Clauses. 
Compare Hays v. Pacific Mail Steamship Co., 17 How. 596 (U.S. 1855) ; Louisville 
& Jeffersonville Ferry Co. v. Kentucky, 188 U. S. 385 (1903); Union Transit Co. v. 
Kentucky, 199 U.S. 194 (1905). The decision was approved, but narrowly distin- 
guished, in Blackstone v. Miller, which dealt with simple contract debts. It has ac- 
cordingly been taken to prohibit a tax on transfer at death by the state having juris- 
diction of a debtor whose debt is evidenced by commercial paper or bonds. See 
GLEASON, op. cit. supra note 344, at 551, 557, 567, 568. It was therefore perhaps un- 
necessary to overrule Blackstone v. Miller in the case referred to, decided in January, 
1930; which dealt with municipal and state certificates of indebtedness and bonds. 
Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930). But the Court ap- 
plied a principle which would control any debt taxation. Mr. Justice Holmes, who 
wrote the opinion in Blackstone v. Miller, supra, dissented, and Mr. Justice Brandeis 
agreed with him. Mr. Justice Holmes observed, “ A good deal has to be read into 
the Fourteenth Amendment to give it any bearing upon this case.” Mr. Justice 
Stone concurred specially in the decision, seeking to limit it closely, and apparently 
attempting to forestall any such development as subsequently took place in Baldwin 
v. Missouri, 281 U. S. 586 (1930), and First Nat. Bank of Boston v. Maine, 284 
U. S. 312 (1932). He dissented in both cases, and Justices Holmes and Brandeis 
agreed with him. In the later case, he said, “ Recognizing that responsibility must 
rest primarily on those who undertake to blaze a new path in the law, to say how 
far it shall go, and notwithstanding the decisions of this Court . . . [in the recent 
cases cited in note 312, supra, and this note], 1 am not persuaded that either logic, 
expediency, or generalizations about the undesirability of double taxation justify 
our adding, to the cases recently overruled, the long list of those which, without a 
dissenting voice, have supported taxation like the present.” 284 U.S. at 331. 

847 4 Wheat. 316 (U. S. 1819); cf. Brown v. Maryland, 12 Wheat. 419 
(U.S. 1827). 

848 The Collector v. Day, 11 Wall. 113 (U.S. 1870). 
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might have reached the same result by condemning only discrimi- 
natory taxes, condemned state taxes on federal instrumentalities 
generally. The threat of state taxation to the bank was, however, 
a serious one, and it was a natural observation made by Chief 
Justice Marshall, that “ the power to tax involves the power to 
destroy.” 

The classic federalism of Chief Justice Marshall served the 
country in its period of expansion, and strengthened it to control 
the Civil War. After the Civil War, for the first time, threats of 
secession became unknown. A veteran of that War, Mr. Justice 
Holmes might therefore a few years ago reasonably and with con- 
fidence observe that now “ the power to tax is not the power to 
destroy while this Court sits.” **® Naturally, too, the limits of 
tax exemption for governmental instrumentalities seem in recent 
decisions to be determined rather by considerations of conveni- 
ence, and possible fiscal economies, than by a theory that tax 
exemption is ordinarily necessary to prevent serious conflicts 
among the governments composing our federal system.* A re- 
cent decision that the income of lessees of state oil land who have 
no “ title” to unsevered oil from the sale of the oil is exempt 
from federal taxation, rested on a narrow distinction and disclosed 
a difference of opinion among the Justices.*** A disagreement was 
revealed in another recent decision, with a different tendency, 
holding that federal tax exempt obligations might be included in 
a base for determining a state corporate franchise tax if the scheme 
of the state legislation showed no purpose to impose ordinary taxes 





849 Panhandle Oil Co. v. Mississippi, 277 U. S. 218, 223 (1928). 

850 Gillespie v. Oklahoma, 257 U. S. 501 (1922); Willcuts v. Bunn, 282 U. S. 
216 (1931). Compare Alvard v. Johnson, 282 U.S. 509 (1931), and Susquehanna 
Power Co. v. Tax Comm., 283 U. S. 291 (1931), as to property taxes payable by 
government instrumentalities; National Life Ins. Co. v. United States, 277 U.S. 508 
(1928), Missouri v. Gehner, 281 U. S. 313 (1930), and Denman v. Slayton, 282 
U. S. 514 (1931), as to property and income taxes affected by ownership of gov- 
ernment securities; Panhandle Oil Co. v. Mississippi, 277 U. S. 218 (1928), Wheeler 
Luntber Co. v. United States, 281 U. S. 572 (1930), and Indian Motorcycle Co. v. 
United States, 283 U. S. 570 (1931), as to taxes on services to or transactions with 
governments. 

851 Gillespie v. Oklahoma, 257 U. S. sor (1922), was distinguished in Group 
No. 1 Oil Corp. v. Bass, 283 U. S. 279 (1931), but followed, and the later case 
narrowly distinguished, in Burnet v. Coronado Oil & Gas Co., 285 U.S. 393 (1932), 
which applied the proposition stated. 
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on account of the obligations.*** The opinions here, as in other 
recent cases involving the problem,*”* suggest the evolution of a 
test depending for ordinary purposes on economic factors. Ac- 
cordingly, it is not surprising to find a recent decision giving ex- 
emption from state taxation to royalties from federal patents, 
expressly overruled in a case involving copyrights, decided in 
May, 1932.°** 

Chief Justice Hughes, delivering the opinion of a unanimous 
Court, wrote as follows: 


“In Gillespie v. Oklahoma . . . the question concerned income de- 
rived from leases of restricted Indian lands. The leases were deemed 
to be instrumentalities of the United States in carrying out its duties 
to the Indians, and the Court, speaking through Mr. Justice Holmes, 
concluded that the tax imposed by Oklahoma was ‘a direct hamper 
upon the effort of the United States to make the best terms that it can 
for its wards.’ . . . The nature and purpose of copyrights place them 
in a distinct category, and we are unable to find any basis for the sup- 
position that a nondiscriminatory tax on royalties hampers in the 

slightest degree the execution of the policy of the copyright statute.” **5 


Chief Justice Marshall’s decision appears to have been one of 
the forces creating economic and political conditions which natu- 
rally produced modifications of his approach to tax exemption of 
government instrumentalities and operations. His views of the 
financial powers of the federal government and its supremacy 
helped to create the different and more powerful government 
whose policies are in part controlled by the judgment of the 
Supreme Court. 

Malcolm P. Sharp. 


University oF Wisconsin Law ScHOOL. 


[To be concluded ] 





852 Educational Films Corp. v. Ward, 282 U. S. 379 (1931), distinguishing 
Macallen Co. v. Massachusetts, 279 U. S. 620 (1929); followed in Pacific Co. v. 
Johnson, 285 U.S. 480 (1932). 

853 See note 350, supra. 

354 Long v. Rockwood, 277 U. S. 142 (1928), was expressly gc orag in Fox 
Film Corp. v. Doyal, 286 U. S. 123 (1932). 

855 286 U.S. at 130-31. 
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TWENTY YEARS UNDER THE FEDERAL 
EQUITY RULES 


‘WENTY years ago, February 1, 1913, the present Federal 

Equity Rules, promulgatéd by the Supreme Court Novem- 

ber 4, 1912, became effective. Since that time, the courts have 

had occasion to interpret and apply these rules in literally hun- 

dreds of reported cases,’ to say nothing of the much more numer- 
ous unreported decisions concerning them. 

Any young lawyer starting his first suit in a federal equity 
court should, of course, be thoroughly familiar with the Federal 
Equity Rules, as they must serve as his guide throughout the 
entire court proceedings on which his cause of action is predicated. 
He has been taught to regard the Supreme Court as the final 
arbiter of legal principles and its enunciations as the curriculum 
of his practice. He must indeed be surprised to find such a wide 
diversity of opinion among learned judges concerning rules of 
practice which should be so plain as to require judges and lawyers 
“to act almost to a mathematical exactness and always in accord, 
save in” cases of court discretion.” He must inevitably ask him- 
self the question, why has the Supreme Court not provided 
some inexpensive way of bringing any rule concerning which 
there is a conflict of opinion of judges in the same district or dif- 
ferent districts before it for interpretation or modification? I 
can conceive of no satisfactory answer to this inquiry. 

On this twentieth anniversary of the operation of these rules, 
and looking retrospectively at the numerous decisions affecting 
them, with which we in active practice must be thoroughly famil- 
iar in order to draw our pleadings and otherwise attempt to com- 
ply with them, I am more than ever convinced that the Supreme 





1 Approximately five hundred since my article on this topic in (1922) 35 Harv. 
L. REv. 276. 

2 See statement by Judge Carpenter, quoted in id. at 277. Webster at a dinner 
before the Charleston Bar, May 12, 1847, said, “‘ The law is an instrument and 
means of instruction to the mass of people’ and ‘lawyers should have the good 
sense not to use terms which their hearers cannot understand’”. 4 WRITINGS AND 
SPEECHES OF DANIEL WEBSTER (1903) 9QI. 
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Court should provide some simple way for itself unifying 
promptly the interpretation of rules where conflict exists, and 
thus eliminate further controversy over them, and that Judge 
Carpenter was entirely right when he said in a letter written me 
December 20, 1921, that 


“Much of the time of the judges nowadays is spent in discriminating 
between opposing decisions of their fellows with reference to the various 
rules. This really is intolerable. The rules should not be subject to 
canons of construction. Decided cases tell us that rules of construction 
are never invoked by the courts when there is nothing to construe. 
There should be no room for construction as to the equity rules pro- 
mulgated by the Supreme Court. For example, Rule 30 as to counter- 
claim and cross-suit has been constantly under discussion, and radically 
different constructions have been applied in different jurisdictions. This 
is quite wrong. The same is true as to the matter of answering interrog- 
atories under Rule 58.” * 


The situation thus aptly expressed by Judge Carpenter more 
than eleven years ago has been somewhat cleared up by the Su- 
preme Court, and some of the controversial questions have been 
settled by it in cases where the application of a given rule could 
be and was raised. It has also modified certain others called to 
its attention by members or organizations of the bar. 

The suggestion that the Supreme Court should provide by rule 
some simple way of bringing before it for interpretation or change 
any rule over which there is a real difference of court opinion, or 
which is proving inefficient in operation, would impose but little 
additional burden on the Court which promulgated these rules, 
for, after all, there are now comparatively few rules over which 
there is real controversy. A few hours time spent by the Supreme 
Court on any of these controversial rules should put at rest for all 
time these controversies, and relieve the already overburdened 
district courts from spending so much of their fully occupied time 
in hearing arguments and writing conflicting decisions concerning 
them. Such action, if taken by the Supreme Court, should remove 
all doubts of young and old practitioners who stand aghast at the 





3 Lane, supra note 1, at 289. See also Minority Report of the Committee on 
the Judiciary of the United States Senate, No. 440, pt. II, 7oth Cong., 1st Sess. 
(1930) 55 A. B. A. REP. 537-60. 
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threshold of a proposed litigation on account of irreconcilable 
decisions of judges even in the same circuit over rules of practice, 
which now require the practitioner to proceed in one manner be- 
fore one judge and in an entirely different manner before another 
under some of these rules. 

Twenty years’ practice under these rules makes it plain that on 
the whole they are working well. Lawyers largely engaged in 
federal practice are now sufficiently familiar with the divergency 
of opinion concerning some of them, with the fact that there are 
numerous local rules made under them in different districts, and 
that they must investigate the decisions and these local rules be- 
fore proceeding with their case. They are thus enabled to act 
with reasonable certainty under most of them. A few more 
clear-cut decisions by the Supreme Court on controverted rules 
will clarify them further, save the time of courts and lawyers, 
and eliminate some expenses of litigants. 

At the time the Supreme Court promulgated these rules, it 
seemed to have had in mind the following principal purposes: 
(1) The simplification of equity procedure and the elimination 
of technicalities. (2) Requiring that in “ all trials in equity the 
testimony of witnesses shall be taken orally in open court ” * and 
that “ the courts shall pass upon the admissibility of all evidence 
offered as in actions at law.” (3) Saving the Court’s time in dis- 
posing of the’ ever-increasing number of cases. (4) Bringing 
about a more speedy determination of these cases. (5) Saving of 
expense to litigants. (6) Eliminating some of the then prevalent 
criticisms of litigants and the public generally as to the law’s 
delay and the expense of protracted litigations. 

An examination of the records of the federal equity calendars 
throughout the country one year after the rules were adopted 
showed that the courts placed the cases on the trial calendars and, 
if not ready for trial, dismissed them under Rule 57. This “ re- 
sulted in a final disposition of a large number of causes of old 
standing in which the issues had long been dead.” ° 

Since that time many things have happened to prevent these 
rules from functioning to the extent or in the manner contem- 





# Rule 46. 
5 Lane, Working Under Federal Equity Rules (1915) 29 Harv. L. REv. 55, 56. 
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plated at the time of their adoption. Added burdens have been 
placed on the federal judiciary, and notwithstanding the increase 
in the number of the judges,° these have been so great as to pre- 
vent adherence to many of the rules. During these compara- 
tively few years, the World War, the reconstruction period fol- 
lowing it, the adoption of the Eighteenth Amendment to the 
Constitution, the Volstead Act, the income tax laws, War Claim 
Acts, and the tremendous increase in the number of bankruptcy 
and receivership proceedings due recently to the greatest depres- 
sion of all times, have placed upon the court calendars thousands 
of cases on many things which no one could have foreseen in 1912. 
The result is that many equity causes have had to give up their 
normal places on the crowded calendars to others which have been 
treated as more urgent on account of public interest. 

To illustrate: In many places “ Volstead court ” days, bank- 
ruptcy proceedings, criminal prosecutions of violators of the in- 
come tax law, and the civil enforcement of those and other acts 
in which the public is largely interested, have been given pre- 
cedence and have occupied so much of the judges’ time that it has 
frequently happened that litigants, whose controversies are simply 
between themselves, have to await the disposition of these other 
cases before getting their matters before the court. 

Even though the ordinary litigant has his cause assigned for a 
day certain, in many jurisdictions there is no certainty that it 
will be then reached. Even if he is actually proceeding with his 
trial, it may be interrupted by numerous other proceedings and 
much of the time of the parties and their counsel wasted and the 
expense greatly increased. 

In addition to this, as has already been shown, a great deal of 
the courts’ time has been taken and proceedings have been de- 
layed and interrupted by the courts having to hear and dispose 
of matters arising out of controverted equity rules. The result 
increasingly has been to congest court calendars and to prevent 
the assignment and early disposition of pending equity causes. 
In some jurisdictions this has resulted in an almost complete 
disregard of many of the rules, particularly the rule requiring the 





6 In 1913 there were 119 circuit and district judges. This number has now 
been increased to 181. 
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testimony of witnesses to be taken in open court and passage 
upon the admissibility of evidence by the court.’ In some juris- 
dictions the courts have come to treat most cases which are impor- 
tant and involved as “ exceptional ”,* and, over the protest of the 
litigants, have referred these to special masters “‘ to take and hear 
the evidence offered by the respective parties, and to make their 
conclusions as to the facts and recommend the judgment to be 
rendered thereon.” 

In jurisdictions where such practice of referring equity cases 
to masters is becoming quite general, the prime purposes of the 
Supreme Court in adopting the equity rules are being almost 
wholly defeated for 

(1) It greatly complicates the proceedings. 

(2) It prevents the court from controlling and limiting 
the proceedings to material issues,° from hearing, seeing, 
and observing the witnesses, from passing upon the admis- 
sibility of all evidence, and from making its own findings 
under the very conditions that these rules were intended to 
secure. 

(3) In many instances it imposes an added burden upon 
the court unless it gives a perfunctory rubber stamp approval 
to the master’s report, for it frequently happens that a consci- 
entious judge will require more time to understand fully a 
complicated case from the transcript and numerous complex 
exhibits than he would to get an understanding of these first- 
hand from the witnesses during an open court trial. 

(4) It often results in a greater delay to litigants. A mas- 
ter’s proceeding usually consumes much more time than one 
before a court. It requires the master to use considerable time 
in drafting and filing his findings of fact and conclusions of 
law, to say nothing of counsels’ time spent in preparing, filing, 
and arguing objections to the master’s report, exceptions 
thereto, and the hearing thereon by the court. 





7 Rule 46. 

8 Under Rule 509. 

9 Masters have quite generally adopted the rule of admitting any evidence 
which they feel may possibly be material, or which counsel insist will later become 
material by subsequent proof, even though not adduced, resulting in unduly ex- 
tended records which, when reduced to narrative form, fail to give the court a 
true picture of what has happened. 





THE FEDERAL EQUITY RULES 643 


(5) It greatly increases the expense to litigants 

(a) By compelling them over their protest to pay mas- 
ters’ fees running frequently into many thousands of dollars, 
when the courts of the country are supposed to be free to 
any litigant save for taxable costs. 

(b) By greatly adding to the reporters’ charges because 
of the large amount of immaterial matter received. 

(c) Because of frequent postponements of hearings and 
the interruptions therein, which requires much unnecessary 
traveling expense of attorneys and witnesses and the inci- 
dental waste of time. It also burdens the client with a du- 
plication of hearings and arguments. 

(6) It greatly increases the criticisms of litigants and the 
public generally because of the delays and increased costs inci- 
dent thereto. 

The difficulties in the operation of those rules over which there 
is no real dispute are not due to the rules themselves, for under 
them a case can be as speedily and inexpensively tried as under 
any known procedure, but to the burdens placed upon the judges 
by the constant extension of their jurisdiction, the unprecedented 
conditions of the past twenty years, and, in some few instances, 
to a complete disregard of the rules. 

It was with reluctance that I accepted the urge to prepare this 
article, for in 1914, 1915, and 1922 articles of mine on the equity 
rules appeared in this Review. I refer readers to those articles 
as generally stating my views, except as herein modified, for my 
opinions in respect to them have not subsequently changed. It is 
fitting, however, on this twentieth anniversary of these rules be- 
coming effective, to call attention specifically to the changes made 
in them, to the additional rules promulgated, and to some of the 
more important decisions handed down in the last ten years, and 
to give a brief discussion of the rules over which considerable 
controversy has arisen.” 

Rules 10 and 30 were amended by the Supreme Court May 4, 
1924. The amendment of the former was directed largely to 





10 F.g., Rules (25) Bill of complaint —contents; (26) Joinder of causes of 
action; (30) Answer—contents—counterclaim; (27) Parties generally, inter- 
vention; (58) Interrogatories; (59) to (68) Masters’ proceedings; (75) Appeal 
records. 

11 See 286 U. S. 578. 
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deficiency decrees in suits for the foreclosure of mortgages or 
other liens, and the clarification of the rights and duties of plain- 
tiff trustees or agents in such suits; the amendment to the latter 
was directed to the correction of some informalities and the bring- 
ing in of additional parties. Rule 75 was amended May 31, 1932, 
to relieve litigants of the necessity of putting expert testimony 
in narrative form for the purposes of appeal. 

The Supreme Court has promulgated only two new rules since 
the present rules were made effective in 1913. These are Rule 
614, adopted May 31, 1932, effective September 1, 1932, and Rule 
704, adopted June 2, 1930, effective October 1, 1930.’* Rule 614 
has been added with the evident purpose of making it clear that 
whether a reference to a master be by consent of the parties or 
by the court, his report “ shall be treated as presumptively cor- 
rect.” Rule 704 provides that findings of fact and conclusions 
of law shall be stated by the court of first instance. 

Rules 1 to 17** relate to formal matters, and there has been 
little controversy over them.** ; 

There should be some modification of Rule 17, which provides 
for a decree pro confesso, to prevent abuse. Such a decree entered 
after the expiration of thirty days becomes absolute with the ex- 
piration of the term even though that may be the day following. 
The death of the defendant or his attorney, sudden sickness, acci- 
dent, or other circumstances may make it possible to obtain such 
a decree and subsequent order without the defendant’s knowledge, 
in the absence of an intentional, negligent, or wilful default. The 
administration of justice in a case of this kind should not be ham- 
pered by such a technicality. There should be some discretion for 





12 See 281 U. S. 773. 

13 Rules (1) Court always open for certain purposes; (2) Clerk’s office always 
open; (3) Books kept by clerk; (4) Notice of orders; (5) Motions grantable of 
course by clerk; (6) Motion day; (7) Process, mesne and final; (8) Enforcement 
of final decrees; (9) Writ of assistance; (10) Decree for deficiency in foreclosures; 
(11) Process in behalf of and against persons not parties; (12) Issue of sub- 
poena—time for answer; (13) Manner of serving subpoena; (14) Alias sub- 
poena; (15) Process, by whom served; (16) Defendant to answer — default — 
decree pro confesso; (17) Decree pro confesso to be followed by final decree — 
setting aside default. 

14 The reported cases citing or applying the principles of the Federal Equity 
Rules since my article in 1922, supra note 1, will be found under the respective 
rules in an appendix hereto. See p. 660, infra. 
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a substantial period thereafter to set aside an order so obtained, 
regardless of the expiration of the term. 

Rule 18 provides that “ Unless otherwise prescribed by statute 
or these rules the technical forms of pleadings in equity are abol- 
ished.” It was the prime object of this rule to do away as largely 
as possible with technical forms of pleadings. It has accom- 
plished much.** c 

Rules 19 to 23.°° There has been much discussion concerning 
and wide variance in the application of these rules. Conflicts 
necessarily arise in the application of such a rule as 20, as it has 





15 It is the opinion of many judges and lawyers that some of the other rules, 
such as Rule 20 relating to Particulars, and especially Rule 58 relating to Inter- 
rogatories, have introduced technicalities, complicated proceedings, provoked nu- 
merous contests, unnecessarily consumed much of the court’s time, and prevented 
rather than secured speedy determination of equity causes. The decisions in respect 
thereto vary widely. The rules have been given the force and effect of law when 
not in conflict with the Constitution or statutes of the United States. It has been 
recognized, however, that they cannot “ enlarge or restrict jurisdiction ” or “ abro- 
gate or modify the substantive law.” Washington-Southern Navig. Co. v. Balti- 
more & Phila. Steamboat Co., 263 U. S. 629 (1924); Weil v. Neary, 278 U. S. 160 
(1929) ; Taylor v. Ford Motor Co., 2 F.(2d) 473 (N. D. Ill. 1924). A sound dis- 
cretion should be exercised in enforcing them. Los Angeles Brush Corp. v. James, 
272 U.S. 7or (1927); Barber Asphalt Co. v. Standard Asphalt & Rubber Co., 
275 U.S. 372 (1928); Fairbanks, Morse & Co. v. American Valve & Meter Co., 
276 U.S. 305 (1928); Behre v. Anchor Ins. Co., 297 Fed. 986 (C. C. A. 2d, 1924) ; 
Wade v. Leach, 2 F.(2d) 367 (C. C. A. 5th, 1924) ; Goodwin v. United States, 
295 Fed. 856 (C. C. A. 6th, 1924) ; Buckeye Cotton Oil Co. v. Ragland, 11 F.(2d) 
231 (C. C. A. 5th, 1926); Lehigh Valley R. R. v. State of Russia, 21 F.(2d) 396 
(C. C. A. 2d, 1927) ; California Fruit Growers’ Exchange v. Blake, Moffitt & Towne, 
19 F.(2d) 467 (C. C. A. 9th, 1927) ; West Disinfecting Co. v. Rosenthal, 56 F.(2d) 
320 (C. C. A. 3d, 1932). A distinguished jurist recently said, “'The weakness of 
our courts lies not so much in sins of commission as in those of omission. Rarely, 
if ever, is a situation presented where technicality and delay may not be thwarted 
by a prompt and vigorous exercise of the authority which the courts now have.” 
Judge James H. Wilkerson, Duties of American Judiciary as Bulwark of Liberties, 
U. S. Daily, Oct. 20, 1932, at 1522. See also Fidelity & Casualty Co. v. Glenn, 
3 F.(2d) 913 (C. C. A. 4th, 1925); Nieman v. Plough Chemical Co., 22 F.(2d) 
73 (C. C. A. 6th, 1927) ; Activated Sludge v. Sanitary District of Chicago, 33 F.(2d) 
452 (C. C. A. 7th, 1929) ; Commodores Point Terminal Co. v. Hudnall, 283 Fed. 
150 (S. D. Fla. 1922); Aluminum Die-Casting Corp. v. Allied Die-Casting Corp., 
15 F.(2d) 880 (E. D. N. Y. 1924); Howard v. Texas Co., 48 F.(2d) 888 (N. D. 
Texas 1931); E. W. Montgomery Co. v. Gwin, 58 F.(2d) 779 (N. D. Miss. 1932). 

16 Rules (19) Amendments; (20) Further and particular statement in plead- 
ings; (21) Scandal and impertinence; (22) Transfer from equity to law side of 
court; (23) Matters ordinarily determinable at law, when arising in equity to be 
disposed of therein. 
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to do with what one party should be required to give to the other 
in advance of the trial, and what should only be received as 
evidence at the trial. The interpretation of this rule is one 
which requires fineness of judicial discretion. Many doubt its 
feasibility. 

Rule 24, requiring the signature of a solicitor and treating such 
signature by him as a certificate that there is good ground for the 
action, that no scandalous matter is inserted in the pleading, and 
that it is not interposed for delay, while little commented on by 
the courts, has resulted in a suggestion in a recent decision that 
an attorney of record may be subjected to contempt proceedings 
for falsity of allegations and denials of the pleadings. 

Rule 25 is intended to enable a plaintiff to plead in a short and 
simple way the names, citizenship, and residence of the parties, 
the jurisdiction of the court, the ultimate facts upon which he 
asks relief, the relief sought, and why parties who appear to be 
proper parties are not named as defendants. The bill must be 
verified by the oath of the plaintiff or someone having knowledge. 
I can see no reason for changing the views which I expressed in 
my article of 1922 concerning this rule. It has had a very signifi- 
cant effect in eliminating the prolixity of pleadings. 

Rule 26. Joinder of causes of action. In applying this rule 
the courts have usually based their decisions on “ the convenient 
administration of justice.” *” It has been held that technical legal 
privity is not required, but that it is enough that “ there is a sin- 
gle question of law and fact common to all the complainants,” or 
that they claim under a common source of title,’* or that their 
rights have been violated by a single act of the defendant.*® It 
has also been held that the owners and licensees of several patents 
were properly joined as plaintiffs in a suit for infringement of the 
patents where one plaintiff owned three of them, another two, and 
in each instance the other plaintiffs were licensed under them; *° 
but where the demands sought to be enforced were regarded as 
wholly disconnected a different result was reached.” 

It seems to be requisite that each cause of action be “ cogniza- 
ble in equity ”; a joinder of an equitable cause of action with a 
purely legal cause of action arising out of other subject matter 





17—21 See cases cited in appendix under Rule 26 and these references thereto. 
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has been held to be improper.*” A motion to dismiss under 
Rule 29 has been held to be the correct way to test a misjoinder 
of causes of action.”* Rule 26 does not apply where a complete 
remedy at law exists.** The subordination of Rule 26 to the 
jurisdictional statute announced in General Furniture Co. v. Kar- 
pen ** has been observed.”° 

Rule 27. Stockholder’s bill. Current economic conditions have 
apparently tended to increase the number of stockholders’ suits 
within Rule 27. Decisions applying it, however, have not been 
numerous. It has been said that the rule is not to be regarded as 
jurisdictional nor applicable to a suit removed from a state court 
because involving a federal question as distinguished from mere 
diversity of citizenship. The allegation of “ efforts . . . to se- 
cure . . . action ” has been dispensed with when the interests of 
the directors appeared from the pleadings to be antagonistic to 
those of the corporation. 

Rule 28. Amendment of bill as of course. Supplementing 
Rule 19 and limited in its scope to amendments by plaintiff, 
Rule 28, perhaps because of more general reference to the broader 
rule, seldom has been cited in the reported cases. It has been 
held that the rule permits the filing of an entirely new bill under 
leave to amend, that an amended bill speaks as of its original 
filing date; further, that leave to file an amended and supple- 
mental bill pleading additional matters occurring before the filing 
of the original bill and relevant matter subsequently arising may 
be granted in the exercise of the discretion of the court. 

Rule 29. Defenses — how presented. The technical distinc- 
tion between the various forms and names under which a pleading 
could be assailed under the old rules, such as demurrer and pleas, 
was abolished by this rule. It does, however, preserve all of the 
technical defenses theretofore available. There are numerous 
instances of many kinds of motions presented to the courts under 
this rule. In applying this rule the courts have based many of 
their opinions on previous decisions relating to demurrer, pleas, 
and other former technical pleadings. 

Rule 30. Answer — contents — counterclaim. The applica- 
tion of this rule has been the subject of prolific controversy and 





22—26 See cases cited in appendix under Rule 26 and these references thereto. 
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diametrically opposed decisions of the district and appellate 
courts. It was amended on May 4, 1925. Much was to be de- 
sired, however, for a clarification of the application of this rule, 
particularly insofar as it relates to counterclaims, until the recent 
decision of the Supreme Court.” It is unfortunate that there was 
not some way in which this rule could have been clarified earlier 
by the Supreme Court and hundreds of controversies over it 
avoided. 

Rules 31 to 36** have either functioned so well or been so 
little resorted to that the few opinions citing them call for little 
comment. 

Rules 37 to 45.° These rules merely carry forward earlier rules 
or state settled law. The decisions under them have largely to 
do with their application to a particular state of facts. To illus- 
trate: The determination of a “ real party in interest ” specified 
in Rule 37 has been attended with difficulty. That which is 
nominal or illusory frequently seems very real. Sometimes the 





27 General Elec. Co. v. Marvel Rare Metals Co., 53 Sup. Ct. 202 (1932). An 
illustration of the inconvenience and risk imposed upon litigants due to the delay 
incident to the interpretation of the equity rules by the Supreme Court as a 
result of following the usual procedure in equity cases of appeal and certiorari is the 
decision in Geneva Furn. Co. v. Karpen, 238 U. S. 254 (1915), subordinating the 
equity rules to jurisdictional statutes# announced June 14, 1915. Ever since then 
doubt has attended the pleading of a counterclaim under Rule 30. Whether or 
not such a counterclaim must include allegations of jurisdictional facts has been 
disputed in hundreds of cases and has been the subject of many decisions of the 
various circuit courts of appeals, with great diversity of opinion. Various phases of 
the question were presented to the Supreme Court in no less than five cases, the 
latest being General Elec. Co. v. Marvel Rare Metals Co., supra. Every member of 
the bar engaged in federal equity practice was familiar with the diversity in the 
opinions of the courts regarding it, but the uncertainty and resulting disadvantage 
and hazard were permitted to continue for nearly twenty years. 

Some of the uncertainty attending denials has been removed by a recent decision 
of the Supreme Court sustaining an answer in which the defendant pleaded want of 
knowledge or information as to certain facts and called for strict proof thereof. 
The Court expressed the opinion that this “ put in issue the allegation.” Grant v. 
Leach & Co., 280 U. S. 351, 352 (1930). 

28 Rules (31) Reply; (32) Answer to amended bill; (33) Testing sufficiency of 
defense; (34) Supplemental pleading; (35) Bills of revivor; (36) Verification of 
pleadings. 

29 Rules (37) Parties generally —intervention; (38) Representatives of class; 
(39) Absence of persons who would be proper parties; (40) Nominal parties; (41) 
Suit to execute trusts of will; (42) Joint and several demands; (43)(44) Defect 
of parties; (45) Death of party — revivor. 
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plaintiff has been embarrassed by his failure to align his parties 
properly, but the liberality and alertness of the courts have en- 
abled such difficulties to be promptly straightened out.*° 

The courts have generally recognized the well established prin- 
ciple that intervention “ must be in subordination to and in recog- 
nition of the propriety of the main proceedings.” * Class suits 
under Rule 38 have not been numerous. A distinction between 
class suits under this rule and the stockholder’s bill of Rule 37 
has been made. The determination of the issues between parties 
present under Rule 39 without prejudice to the rights of the ab- 
sent proper parties has also been differentiated.** The test of 
jurisdiction has come to be the presence or absence of indis- 
pensable parties. 

Rules 40 to 45 have called forth little comment in the reported 
cases. Simply expressing an enlightened procedure, following the 
English or code practice or principles of federal equity practice 
well understood, they have caused no controversy and escaped 
attack. 


80 This rule has been “ of far-reaching importance, as bearing upon the rights 
of those not parties to the litigation who seek to be admitted therein, with the 
view of having adjudicated rights alleged by them to be properly assertable in the 
litigation.” State of North Carolina v. Southern Ry., 30 F.(2d) 204, 208 (C. C. A. 
4th, 1929). 

81 Indeed, they have gone so far as to disregard the presence of intervenors 
when their presence, if a plaintiff or a defendant, would defeat jurisdiction. Su- 
preme Tribe of Ben-Hur v. Cauble, 255 U.S. 356 (1921) ; Wichita R. R. & Light Co. 
v. Public Utilities Comm., 260 U. S. 48 (1922) ; Drumright v. Texas Sugarland Co., 
16 F.(2d) 657 (C. C. A. 5th, 1927); Barnett v. Mayes, 43 F.(2d) 521 (C. C. A. 
1oth, 1930); Equitable Trust Co. v. A. C. White Lumber Co., 41 F.(2d) 60 
(D. Idaho 1930); United States v. Ladley, 51 F.(2d) 756 (D. Idaho 1931); cf. 
Central Republic Bank & Trust Co. v. Caldwell, 58 F.(2d) 721 (C. C. A. 8th, 1932). 
Intervention has been refused where its effect would be to permit collateral and ex- 
traneous controversy. Wiggington v. Auburn Wagon Co., 33 F.(2d) 496 (C. C. A. 
4th, 1929) ; Elkins v. First Nat. Bank, 43 F.(2d) 777 (C. C. A. 4th, 1930) ; Alling- 
ton v. Shevlin-Hixon, 2 F.(2d) 747 (D. Del. 1924) ; Leaver v. K. & L. Box & Lum- 
ber Co., 6 F.(2d) 666 (N. D. Cal. 1925); cf. Ball v. Bank of Bay Biscayne, 43 
F.(2d) 214 (S. D. Fla. 1930). 

82 In Supreme Tribe of Ben-Hur v. Cauble, 255 U. S. 356 (1921), a suit was 
brought to establish the rights of various classes of members of the tribe residing 
in various states. The Court, in affirming jurisdiction and extending the rights 
determined to Indiana members notwithstanding none had been joined as plaintiffs, 
to avoid defeating jurisdiction and to distinguish Rules 38 and 39, said, “ Indiana 
citizens were of the class represented; their rights were duly represented by those 
before the court. The intervention of the Indiana citizens in the suit would not 
have defeated the jurisdiction already acquired.” Jd. at 366. 
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Rule 46. Trial — testimony usually taken in open court — 
rulings on objections to evidence. Rule 47. Depositions — to 
be taken in exceptional instances. Previous to the adoption of 
these rules records in equity cases had in many instances as- 
sumed tremendous proportions, “ had been productive of un- 
necessary expense and burden to the litigants and caused much 
delay in their disposition.” ** This, among other things, had 
brought widespread criticism of court delays. As a result, the 
Supreme Court appointed a committee from among its members,” 
to report on a possible revision of the equity rules.*° 

Many lawyers who had long been familiar with the practice of 
taking all testimony in equity cases by depositions and presenting 
only the arguments before the court, were much opposed to the 
proposed change, which required them to try their cases in open 
court. Notwithstanding this protest, the members of the Supreme 
Court committee seemed to feel that much benefit would be de- 
rived and many of the objections removed by requiring that the 
testimony of witnesses shall be taken orally in open court, and 
that the court shall pass upon the admissibility of all evidence 
offered as in actions at law. This resulted in Rule 46 and the 
exceptions thereto contained in the other rules. 

For some years after the adoption of this rule, some eminent 
lawyers were extremely restive under it and advocated its aboli- 
tion. I have never shared in these protests, for from the outset 
I have been convinced of the tremendous advantage to litigants 
of having their cases heard in the first instance by the judges who 
were to decide them. Twenty years’ observation of the workings 
of this rule, where adhered to by the courts, has further convinced 
me, and I think lawyers generally, of the highly beneficial effect 
of equity trials in open court and the rules requiring the testi- 





838 See Hopxins, Feperat Equity Rutes (7th ed. 1930) 241. 

84 Chief Justice White, Mr. Justice Lurton, and Mr. Justice Van Devanter. 

85 At the request of this committee the several circuit courts of appeals ap- 
pointed a number of eminent lawyers from their respective circuits to prepare 
recommendations for the revision of the rules. See Hopxins, Feperat Equity 
Rutes (6th ed. 1929) v-x. These lawyers met October 5, 1911, with the Supreme 
Court committee. My former partner, Robert H. Parkinson, Chicago, now de- 
ceased, was one of the lawyers appointed by the Seventh Circuit Court of Appeals. 
From him I learned much of the discussions which took place concerning the then 
proposed new rules. 
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mony of witnesses to be heard by the judges who pass upon the 
admissibility of all evidence. 

When a judge assigns a case for trial and proceeds with the 
trial from the day assigned until completion, there is generally a 
great saving of time, expense, and annoyance to litigants, and I 
think to the court as well, over the old system. 

If a judge prepares his opinion imrhediately after the conclusion 
of a trial, with the evidence and his impressions of the witnesses 
fresh in his mind, he is much more likely to reach a correct result 
than if he simply reviews the evidence from a typewritten tran- 
script, even though supplemented by a master’s report, without 
opportunity to see, hear, and observe the actions of the witnesses. 
Indeed, the great weight given the findings of the chancellor in the 
appellate court is based upon his having had just that opportunity 
and the assumption that he took advantage of it, and that his 
impressions so formed entered largely into his findings and 
conclusions.** The impressions of the master can never become 
those of the trial court, however ably reported, just as hearsay 
fails to meet the requirements of the rules of evidence, so that the 
findings of a master, if adopted, never attain the weight of those 
of a trial court. There is also a vast difference in the manner of 
selecting masters and the qualifications required, and that is a 
substantial consideration warranting the favor of litigants for 
the court and against the master. 

To secure the advantage of this highly beneficial rule many 
experienced members of the bar think counsel should strenuously 
oppose references to masters and at all times insist on the court’s 
compliance with the spirit and purpose of this rule, and that 
courts should not refer cases to masters without very strong show- 





86 Some judges, perhaps driven to it by the congested condition of their cal- 
endars, have adopted the practice of announcing their decisions at the conclusion of 
the trial. In one instance within my personal experience the judge announced in 
substance at the beginning of the trial that he felt it imperative, if he were to 
continue to function, to dispose of the cases which he tried promptly, and that he 
had adopted such practice. He requested counsel to present their briefs during 
the course of the trial so that he might read and consider them during recess pe- 
riods. That particular trial lasted more than five weeks. When it ended this judge 
listened patiently to argument of counsel for nearly two days, and then, after a 
brief recess, orally stated his decision and opinion in a most comprehensive and 
satisfactory way. Dick v. Lederle Antitoxin Laboratories, 43 F.(2d) 628 (S. D. 
N. Y. 1930). 
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ing of exceptional cause.** Notwithstanding the cautioning of the 
lower courts concerning the references to masters in a case taken 
by the Supreme Court from the ninth circuit, this practice of some 
judges continues.** 

The requirements of Rule 46 that the court shall pass upon 
the admissibility of evidence has been interpreted to permit the 
trial court to make its rulings on objections to the evidence even 
after the entry of the final decree.*® 

Since many witnesses cannot be reached by subpoena under 
the present statutes, it frequently becomes necessary to take dep- 
ositions under the exceptions to Rule 46 contained in Rule 47 
and in the statutes. Because of the limitations of the present 
statutes, courts cannot compel witnesses who reside more than 
one hundred miles from the place of trial to appear before them. 
This makes it difficult to derive full benefit from the rule requiring 
the testimony of witnesses to be taken orally in open court.*° 





87 Judges who treat nearly every involved case as “ exceptional” in disregard 
of Rule 46, and after the pleadings are settled refer them, under Rule 59, to masters 
to hear all the evidence and report findings of fact and conclusions of law, over 
the protest of one or both of the parties, fail to carry out one of the prime pur- 
poses of the Supreme Court in promulgating the new rules, and add substantially 
to the burden and expense of litigants in nearly every such instance. Any judge 
who refers an equity case to a master, over the protest of either one or both of 
the parties, without any “showing that some exceptional condition requires it ” 
(Rule 59) violates the spirit of the rules. To treat as an “ exceptional ” case nearly 
every important litigation in equity is an abuse of discretion and a failure to comply 
with the rules. 

38 Cf. Los Angeles Brush Mfg. Corp. v. James, 272 U. S. 7or (1927); Neale 
v. McCormick, 19 F.(2d) 320 (C. C. A. oth, 1927); Ramsey v. Home Mtg. Co., 
47 F.(2d) 621 (E. D. N. C. 1931). 

89 Unkle v. Wills, 281 Fed. 2g (C. C. A. 8th, 1922). It has been said that it is the 
better practice for the trial court to receive all offered proofs “if under any theory 
they are material; . . . . But when it clearly appears that the evidence is not within 
the issue, it should not be taken.” Carson v. American Smelting & Ref. Co., 25 
F.(2d) 116, 119 (W. D. Wash. 1928). This enables the circuit court of appeals to 
hear the case de novo and finally determine the issues without remanding the case to 
have the requested testimony retaken notwithstanding a finding that the chancellor 
erred in his rulings. Unkle v. Wills, supra. The circuit court of appeals may 
under this rule treat excluded testimony as having been received. Buchhalter v. 
Rude, 54 F.(2d) 834 (C. C. A. roth, 1931). 

40 From September 19, 1922, to September 19, 1928, a statute was in force 
which permitted the court, upon proper showing, to order the issuance of a sub- 
poena running throughout the country, by means of which he could summon im- 
portant witnesses to testify before him. This statute, 42 Stat. 848 (1922), once 
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The requirement of Rule 47 that all depositions be taken and 
filed within the time specified has not been uniformly interpreted. 

Rule 48. Testimony of expert witnesses. The preparation and 
filing of affidavits of experts in advance of the trial under this rule 
has been resorted to but little. At the outset some of these affi- 
davits were filed, but their use has diminished. Attempted abuse 
of this rule by filing affidavits based upon hearsay and not within 
the personal knowledge of the affiant, or proved by legal evidence, 
has been checked by court decision. Rule 48 has been held to 
eliminate the use of expert testimony when not desired by the 
trial judge. 

Rules 49 to 55 relate to the taking of evidence, securing the 
attendance of witnesses before masters, examiners, and stenog- 
raphers, and to the filing of this evidence. They are largely re- 
statements of previous rules. 

Rule 56. Trial calendar. Rule 57. Continuances. The state- 
ments concerning these rules in my article of 1922 ** apply to the 
situation at the present time. Notwithstanding the fact that the 
federal judiciary has been largely increased, the pressure on 
the courts and judges is such as to prevent strict enforcement of 
these rules. 

Rule 58. Interrogatories and discovery. Simple in its terms, 
if liberally interpreted, yet not free from ambiguity, and some- 
times narrowly construed, this rule has provoked much contro- 
versy. Argument as to what should be permitted under the guise 
of interrogatories still goes on. This rule seems to have compli- 
cated and delayed more than it has simplified and speeded 
procedure. 

It has been cited as authority for almost every conceivable form 
of inquisitorial excursion in admiralty, in equity, and in bank- 
ruptcy. It has but infrequently enabled the court to make sum- 
mary disposition of a case. Its efficacy is highly doubtful, and 
I think Judge Killits well expressed the sentiment of many judges 
and lawyers when he said: 





renewed, 43 STAT. 1265 (1925), has lapsed by its terms. In a number of equity 
cases with which I am familiar very satisfactory results were obtained under these 
Statutes while in force. It might be advisable for Congress to consider a reénact- 
ment of their provisions. 

41 Supra note 1, at 233. 
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“T have a horror of controversies over interrogatories, especially in 
intricate equity cases, and it requires the court to dip into the merits of 
the case several times. I believe that some modification of this rule in 
the direction of clarity and limitation is highly advisable.” ** 


Fishing expeditions are not permitted under this rule.* 
Whether the discovery by the opposite party or parties is limited 
to ultimate facts or extends to evidential facts or to helpful in- 
formation; ** whether the facts and documents when called for 
by the plaintiff must be material to the support of the cause, and 
when called for by the defendant, to the defense thereof; *° 
whether a party may be compelled under the rule to disclose trade 
secrets; “° whether answers to interrogatories may be required of 
the party against whom treble damages under the anti-trust laws 
or the patent statutes are sought; *’ what shall be the range within 
which production of books and documents may be required; these 
have been variously answered.** 

Rules 59 to 68. Reference to and proceedings before masters. 
In this group of rules is included the new Rule 614.*° Evidently 
it is intended to unify the generally accepted rules of law as to 
the form of reports of masters by providing that whether the 
reference be by consent or by the court, the report of the master 
shall be treated as presumptively correct. 

The other rules in this group are substantial duplicates of 
rules existing prior to 1913. Old Rule 59 was amended to pro- 
vide that “ save in matters of account a reference to a master shall 
be the exception, not the rule, and shall be made only upon the 
showing that some exceptional condition requires it.” This 
change was made to “ bring all procedure under the rules in line 
with the rules requiring equity causes to be tried in open court.” © 
It seems to me that this rule and Rule 46 taken together require 
the courts to hear orally and pass upon the admissibility of the 
testimony of witnesses in substantially all equity cases. This re- 
sult has not been achieved in some jurisdictions, though under the 





42 Supra note 1, at 295. 

48—48 Supporting cases will be found in the appendix under Rule 58, and these 
reference numbers. 

49 Promulgated May 31, 1932; 286 U.S. 579. 

50 Lane, supra note 1, at 295. See Budd Mfg. Co. v. Wilson Body Co., 7 F.(2d) 
746 (E. D. Mich. 1925). 
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general practice judges adhere to and prefer open court trials. 
Those who have done so have repeatedly expressed the great sav- 
ings and benefits derived therefrom.” 

Rules 69 and 70, petition for rehearing and suits by or against 
incompetents, require no comment. 

Rule 704." Findings of fact and conclusions of law to be 
stated by court of first instance. This comparatively new rule 
was evidently intended to compel courts who habitually failed to 
write opinions in equity cases to make clear the reasons for decrees 
which they entered. Since the adoption of this rule, some courts 
at the time of entering their decrees have by order adopted their 
opinions as their findings of fact and conclusions of law. This 
practice has met with the approval of some of the appellate courts. 
In other instances, the appellate courts have treated the opinion 
of the trial court as a compliance with the rule. Quite generally, 
however, courts now request the parties to submit findings and 
conclusions, and, when these are received, prepare and file their 
own findings and conclusions in addition to whatever opinion 
they may file. 

Rules 71, 72.°° Formal in character, these rules have seldom 
been invoked. 

Rule 73. Preliminary injunction and temporary restraining 
orders. Rule 74. Injunction pending appeal. Rule 73 has been 
applied to cases arising under the Prohibition Act and the Clayton 
Act as well as other equity causes. The Supreme Court has 
pointed out that the application of Rule 74 is limited to an appeal 
from a final decree, and that it does not apply to a special pro- 
ceeding in which the power of a single judge is definitely limited. 
Its purpose is to secure a “ balance of convenience . . . by main- 
taining the status quo and securing an equitable adjustment of the 
finally adjudicated rights of all concerned through the conditions 





51 Many members of the bar have a very strong feeling that the rules relating 
to masters’ proceedings are being abused in some jurisdictions, that the courts and 
the bar are being severely criticized because of these references to masters, and 
that justice is being impeded and litigants imposed upon by having to pay the 
entire expense of such references and endure the delays incident thereto. See Lane, 
supra note 1, at 295-97. 

52 Adopted June 2, 1930, effective October 1, 1930; 281 U. S. 773. 

58 Rules (71) Form of decree; (72) Correction of mistake in orders and decrees. 
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of a bond.” ** Apparently, it is well established that the stay 
authorized by Rule 74 is not a matter of right but an exercise of 
judicial discretion, the propriety of which depends upon the cir- 
cumstances of the particular case. 

Rule 75. Record on appeal —reduction and preparation. 
Rule 76. Record on appeal — reduction and preparation — 
costs — correction of omissions. Rule 77. Record on appeal — 
agreed statement. Since the decision of the Supreme Court, Janu- 
ary 3, 1928, in Barber Asphalt Paving Co. v. Standard Asphalt & 
Rubber Co.,”> these much “ discussed,°® condemned and praised 
rules ”,*’ having primarily to do with reducing to narrative form 
or abstracting the record made in the trial court for the purposes 
of appeal, are being almost universally followed and strictly ad- 
hered to. 

In 1922 six out of the then nine circuit courts of appeals had 
allowed the use of appellate records which contained the evi- 
dence of witnesses in question and answer form. Some had ex- 
pressed a very decided preference for such arecord. Following the 
practice previously prevalent in the seventh circuit, the appellant 
in the Barber case, after having secured the approval of the trial 
court, printed its testimony in question and answer form in the ap- 
pellate record. When this was submitted to the circuit court of 
appeals, and after the hearing of the case on its merits, appellee 
renewed its prior motion that the evidence be stricken from the 
transcript because it had not been brought into the record in con- 
formance with Rule 75. On December 13, 1926, the circuit court 
of appeals held that the evidence had not been brought into the 
record in accordance with this rule, and “ for that reason declined 
to examine the evidence and affirmed the decree of the District 
Court.” °° On this state of facts, the Supreme Court granted 





54 Cumberland Tel. & Tel. Co. v. Louisiana Public Serv. Comm., 260 U. S. 212, 
219 (1922). 

55 275 U.S. 372 (1928). 

56 Cf. Griswold and Mitchell, The Narrative Record in Federal Equity Appeals 
(1929) 42 Harv. L. Rev. 483-515. 

57 Lane, supra note 1, at 298. 

58 275 U.S. at 379; Barber Asphalt Paving Co. v. Standard Asphalt & Rubber 
Co., 16 F.(2d) 751 (C. C. A. 7th, 1926). The summary action of the circuit court 
of appeals in this instance, which was contrary to the practice in which it had been 
acquiescing for years, caused considerable furore among the members of the bar, and 
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certiorari to the circuit court of appeals for the seventh circuit, 
and, after hearing, remanded the case to permit the appellant to 
prepare its record in conformity with Rule 75. However, the 
Court required appellant, ‘“‘ as one of the terms of the remission, to 
pay into the Court of Appeals five thousand dollars for the benefit 
of the appellee by way of reimbursing it for counsel fees and ex- 
penses incurred in securing the elimination of the irregular and 
objectionable statement of the evidence; and also to pay, as one 
of such terms, the costs in this Court and those in the Court of 
Appeals up to the time our mandate reaches that court.” 

This decision of the Supreme Court, while recognizing the gen- 
eral confusion brought about by the application of this rule, made 
it plain that a strict interpretation of it would thereafter be 
enforced. 

Many members of the bar, feeling that strict adherence to Rule 
75 was burdensome rather than helpful, subsequent to the decision 
of the Supreme Court gave considerable study to the question and 
proposed an amendment to that rule, which provided (1) that an 
abstract should be prepared, and that in addition the original type- 
written records should be transmitted to the circuit court of ap- 
peals, so that either party might refer to them should it develop 
that some material evidence had been omitted from the transcript 
or narrative; and (2) that technical expert testimony should be 
included in extenso in the printed record.” Thereupon the Ameri- 
can Bar Association resolved that 


“Tt endorse the unanimous action of the Patent, Trade-Mark and 
Copyright Section in approving the proposed changes in Equity 
Rule 75, . . . and authorize such changes to be presented by a com- 
mittee to the Supreme Court of the United States in such manner as 
shall be found by the committee to be agreeable to said court.” * 


A report was given at the 1930 meeting of the American Bar 
Association that a petition to the Supreme Court had been pre- 





especially those who had cases pending in various parts of the country where the 
records had not been reduced to narrative form. One of the bar associations 
sought and obtained a hearing before the circuit court of appeals in an endeavor 
to have it retract its ruling. This, however, was without avail. 

59 275 U.S. at 387. 

60 (1929) 54 A. B. A. Rep. 63. 

61 Jd. at 66. 
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sented by the committee in charge of Equity Rule 75 and that the 
question was then under advisement by the Supreme Court.® In 
June, 1932, the Supreme Court amended Rule 75, effective Sep- 
tember 1, 1932, by inserting words in paragraph (b) making it 
plain that expert testimony need not be reduced to narrative form, 
but might be set forth in full. It did not otherwise change this 
Rule. 

Mr. Chief Justice Hughes, in his address at the judicial confer- 
ence of the fourth circuit commented on Equity Rule 75 as follows: 


“This Rule has been adopted after very careful consideration, but 
difficulties had arisen in its practical operation. ... In response to 
the second problem, the Supreme Court has ordered an amendment of 
Equity Rule 75, paragraph (b), by excepting expert testimony from 
the requirement as to presentation in narrative form. The Court did 
not feel at liberty to adopt the first proposal, above-mentioned, in view 
of the requirements of section 1 of the Act of February 13, 1911, chap- 
ter 47 (U.S. Code, Tit. 28, sec. 865), and especially of the last clause 
of that provision.” * 


It is now imperative that Rule 75 be strictly complied with, and 
that all testimony, except that of experts, be reduced to narrative 
form. Apparently we must learn to like it. 

Rules 78 to 81 relate to affirmation in lieu of oath; additional 
rules to be made by the district courts in their respective districts 
for regular practice not inconsistent with the Federal Equity 
Rules; °** that when the time prescribed by these rules expire on 
Sunday or legal holidays, such time shall extend to include the 
next succeeding day; and a provision as to the effective date of 
these rules. There is little discussion of these. 

A tremendous amount of time during the past twenty years has 





62 (1930) 55 A. B. A. REP. 35. 

63 (1932) 18 A. B. A. J. 447. 

64 A number of the district courts have made local rules under these, e¢.g., 
(a) The requirement that notice must be given within twenty days of the time the 
cause is at issue or the intention to take depositions is indicated, if these are to be 
taken. (b) The filing and hearing of motions. (c) A rule that a motion will not be 
considered unless it is accompanied by brief of authorities in support thereof. (d) 
Requiring a brief statement of facts and law at or prior to the trial. (e) Require- 
ment as to the size and kind of paper. The instances cited are not intended to be 
complete. A practitioner must examine the local rules in whatever jurisdiction his 
case is pending in order to be certain of the particular practice there. 
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been consumed by the courts and bar over the construction and 
application of the Federal Equity Rules. Much time and expense 
has been saved and benefit gained by trying cases in open court. 
We now understand that the records must be put in narrative 
form for appeal. There is still a lack of unanimity of opinion as 
to the character of the bill of complaint, joinder of causes of ac- 
tion, what may or must be included in a counterclaim,” interroga- 
tories, and references to masters. The rules relating to these sub- 
jects need further clarification by the Supreme Court. They 
should, if possible, be made so plain by that Court that all courts 
will adhere to them to the same extent as they are now doing under 
Rule 75. 

The bench and bar quite generally agree that on the whole the 
Federal Equity Rules, when administered as they were intended 
to be, are functioning well and are a decided advance and improve- 
ment over those preceding them. 

Wallace R. Lane. 


Curcaco, ILLINoIs. 





65 The recent decision of General Elec. Co. v. Marvel Rare Metals Co., 53 
Sup. Ct. 202 (1932), handed down more than twenty years after the rule was 
promulgated, should now do much to settle the controversies raged over it in 
hundreds of cases, reported and unreported. Much time would have been saved 
and uncertainty dispelled if this interpretation could have been finally given in 
some simple way years ago. 
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APPENDIX 


The Federal Equity Rules have been cited or applied in principle in the 
following cases reported since my article in (1922) 35 Harv. L. Rev. 275 
was written. The cases there cited should be considered with those collected 
here. 

Rule 1: Washington-Southern Navig. Co. v. Baltimore & Phila. Steamboat 
Co., 263 U. S. 629 (1924); Los Angeles Brush Mfg. Corp. v. James, 272 U. S. 
701 (1927); Barber Asphalt Paving Co. v. Standard Asphalt & Rubber Co., 
275 U. S. 372 (1928); Weil v. Neary, 278 U. S. 160 (1929); Kandle v. United 
States, 4 F.(2d) 183 (C. C. A. 3d, 1925); Grossman v. United States, 280 
Fed. 683 (C. C. A. 7th, 1922); Im re Sherbondy, 35 F.(2d) 71 (C. C. P. A. 
1929); Commodores Point Terminal Co. v. Hudnall, 283 Fed. 150 (S. D. Fla. 
1922); Taylor v. Ford Motor Co., 2 F.(2d) 473 (N. D. Ill. 1924); E. W. 
Montgomery Co. v. Gwin, 58 F.(2d) 779 (N. D. Miss. 1932); 7m re Cunning- 
ham, 40 F.(2d) 270 (D. Ore. 1930); The Einar Beyer, 8 F.(2d) 316 (W. D. 
Wash. 1925). 

Rule 4: Rector v. United States, 20 F.(2d) 845 (C. C. A. 8th, 1927). 

Rule 5: Tallman v. Ladd, 5 F.(2d) 582 (C. C. A. 4th, 1925); Clifton v. 
Tomb, 21 F.(2d) 893 (C. C. A. 4th, 1927); Mitchell v. United States, 13 
F.(2d) 124 (C. C. A. 5th, 1926). 

Rule 6: E. W. Montgomery v. Gwin, 58 F.(2d) 779 (N. D. Miss. 1932). 

Rule 7: Equitable Life Assur. Soc. v. Schwartz, 42 F.(2d) 646 (C. C. A. 
5th, 1930); Irving Trust Co. v. Marine Midland Trust Co., 47 F.(2d) 907 
(S. D. N. Y. 1931); Ross v. Grafton, 60 F.(2d) 663 (D. Vt. 1932). 

Rule 8: Toledo Co. v. Computing Co., 261 U. S. 399 (1923); Krentler- 
Arnold Hinge Last Co. v. Leman, 50 F.(2d) 699 (C. C. A. 1st, 1931); Stand- 
ard Scale & Supply Co. v. Cropp Concrete Mach. Co., 6 F.(2d) 447 (C. C. A. 
7th, 1925); General Talking Pictures Corp. v. Stanley, 42 F.(2d) 904 (D. Del. 
1930); Freedman v. Sanderson, 32 F.(2d) 275 (D. Mass. 1929); Hoover Co. 
v. Sesquicentennial Exch. Ass’n, 26 F.(2d) 821 (E. D. Pa. 1928); Ross v. 
Grafton, 60 F.(2d) 663 (D. Vt. 1932). 

Rule 10: Amended May 4, 1925, to provide for a deficiency decree and 
clarify the rights and duties of a trustee or agent plaintiff therein, following 
decisions in two cases in which litigants advanced the argument that the bal- 
ance had by the mortgagor over and above the proceeds of sale was not “ due 
to the plaintiff.” Lane v. Equitable Trust Co., 262 Fed. 918 (C. C. A. 8th, 
1919), certiorari denied, 252 U. S. 578 (1920); Continental-Equitable Title 
& Trust Co. v. National Properties Co., 273 Fed. 967 (D. Del. 1921). 

This rule was referred to in Hartford Accident Co. v. Southern Pac. Co., 
273 U.S. 207 (1927), as “enlarging the Chancellor’s jurisdiction in order 
to completely dispose of the cause before him.” 

Rule 11: Robert Findlay Mfg. Co. v. Hygrade Lighting Fixture Corp., 288 
Fed. 80 (E. D. N. Y. 1923). 

Rule 12: Senitha v. Robertson, 45 F.(2d) 51 (C. C. A. 4th, 1930); Perry 
v. John Hancock Mutual Life Ins. Co., 2 F.(2d) 250 (C. C. A. 5th, 1924); 
Equitable Life Assur. Soc. v. Schwartz, 42 F.(2d) 646 (C. C. A. 5th, 1930); 
American Gasoline Corp. v. Commerce Trust Co., 20 F.(2d) 46 (C. C. A. 8th, 
1927); New York, N. H. & H. R. R. v. Railway Employees’ Dept., 288 Fed. 
588 (D. Conn. 1923); United States v. De Rasimo, 46 F.(2d) 362 (S. D.N. Y. 
1931); Holt v. Gaston County Dyeing Mach. Co., 24 F.(2d) 598 (M. D.N. C. 
1928); In re Tacoma Auto Freight, Inc., 5 F.(2d) 752 (W. D. Wash. 1925). 
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Rule 13: Higgins v. California Prune & Apricot Growers, Inc., 282 Fed. 550 
(C. C. A. 2d, 1922); United States v. McCrory, 26 F.(2d) 189 (C. C. A. 2d, 
1928); Francis Inv. Co. v. Thomason, 11 F.(2d) 229 (C. C. A. oth, 1926); 
United States v. Waverly Club, 22 F.(2d) 422 (S. D. N. Y. 1927); In re 
Gant, 52 F.(2d) 223 (M. D. N. C. 1931). 

Rule 14: United States v. De Rasimo, 46 F.(2d) 362 (S. D. N. Y. 1931). 

Rule 15: Equitable Life Assur. Soc. v. Schwartz, 42 F.(2d) 646 (C. C. A, 

th, 1930). 

: Rule 16: Anchor Brewing Co. v. United States, 5 F.(2d) 883 (C. C. A. 3d, 
1925); Clifton v. Tomb, 21 F.(2d) 893 (C. C. A. 4th, 1927); Senitha v. 
Robertson, 45 F.(2d) 51 (C. C. A. 4th, 1930); Wark v. Ervin Press Corp., 
48 F.(2d) 152 (C. C. A. 7th, 1931); I. T. S. Rubber Co. v. Essex Rubber 
Co., 25 F.(2d) 180 (D. Mass. 1922); E. W. Montgomery Co. v. Gwin, 58 
F.(2d) 779 (N. D. Miss. 1932); Holt v. Gaston County Dyeing Mach. Co., 
24 F.(2d) 598 (M. D. N. C. 1928). 

Rule 17: West Disinfecting Co. v. Rosenthal, 56 F.(2d) 320 (C. C. A. 3d, 
1932); Tallman v. Ladd, 5 F.(2d) 582 (C. C. A. 4th, 1925); Clifton v. Tomb, 
21 F.(2d) 893 (C. C. A. 4th, 1927); Mitchell v. United States, 13 F.(2d) 
124 (C. C. A. 5th, 1926); Wark v. Ervin Press Corp., 48 F.(2d) 152 
(C. C. A. 7th, 1931); St. Louis Southwestern Ry. v. Yates, 23 F.(2d) 283 
(C. C. A. 8th, 1927); E. W. Montgomery Co. v. Gwin, 58 F.(2d) 779 
(N. D. Miss. 1932). 

Rule 18: Washington-Southern Navig. Co. v. Baltimore & Co., 263 U. S. 
629 (1924); Los Angeles Brush Mfg. Corp. v. James, 272 U. S. 701 (1927); 
Barber Asphalt Paving Co. v. Standard Asphalt & Rubber Co., 275 U. S. 372 
(1928); Weil v. Neary, 278 U. S. 160 (1929); Behre v. Anchor Ins. Co., 
297 Fed. 986 (C. C. A. 2d, 1924); Lehigh Valley R. R. v. State of Russia, 
21 F.(2d) 396 (C. C. A. 2d, 1927); West Disinfecting Co. v. Rosenthal, 
56 F.(2d) 320 (C. C. A. 3d, 1932); Fidelity & Casualty Co. v. Glenn, 3 F.(2d) 
913 (C. C. A. 4th, 1925); Wade v. Leach, 2 F.(2d) 367 (C. C. A. 5th, 1924); 
Buckeye Cotton Oil Co. v. Ragland, 11 F.(2d) 231 (C. C. A. 5th, 1926); 
Goodwin v. United States, 295 Fed. 856 (C. C. A. 6th, 1924); Nieman v. 
Plough Chemical Co., 22 F.(2d) 73 (C. C. A. 6th, 1927); Activated Sludge 
v. Sanitary District, 33 F.(2d) 452 (C. C. A. 7th, 1929); Moon Motor Car 
Co. v. Moon, 58 F.(2d) go (C. C. A. 8th, 1932); California Fruit Growers’ 
Ass’n v. Blake, Moffitt & Towne, 19 F.(2d) 467 (C. C. A. oth, 1927); Marble- 
head Land Co. v. Los Angeles County, 276 Fed. 305 (S. D. Cal. 1921); Com- 
modores Point Terminal Co. v. Hudnall, 283 Fed. 150 (S. D. Fla. 1922); 
E. W. Montgomery Co. v. Gwin, 58 F.(2d) 779 (N. D. Miss. 1932); 
Aluminum Die-Casting Corp. v. Allied Die-Casting Corp., 15 F.(2d) 880 
(E. D. N. Y. 1924); Howard v. Texas Co., 48 F.(2d) 888 (N. D. Tex. 1931). 

Rule 19: America Land Co. v. Keene, 41 F.(2d) 484 (C. C. A. 1st, 1930); 
Ball v. Breed, Elliott & Harrison, 294 Fed. 227 (C. C. A. 2d, 1933); Radio 
Corp. v. Emerson, 296 Fed. 51 (C. C. A. 2d, 1924); Doak v. Hamilton, 
15 F.(2d) 774 (C. C. A. 4th, 1926); Gamble v. Brown, 29 F.(2d) 366 
(C. C. A. 4th, 1928); Gulf Smokeless Coal Co. v. Sutton, 35 F.(2d) 433 
(C. C. A. 4th, 1929); Sauter v. First Nat. Bank, 8 F.(2d) 121 (C. C. A. 7th, 
1925); Beers v. Denver & R. G. W. R. R., 286 Fed. 886 (C. C. A. 8th, 
1923); Interstate Refineries v. Barry, 7 F.(2d) 548 (C. C. A. 8th, 1925); 
Electric Management & Engineering Corp. v. United Power & Light Corp., 
19 F.(2d) 311 (C. C. A. 8th, 1927); American Gasoline Corp. v. Commerce 
Trust Co., 20 F.(2d) 46 (C. C. A. 8th, 1927); Johnston v. Ouachita Nat. 
Bank, 40 F.(2d) 604 (C. C. A. 8th, 1930); Concordia Ins. Co. v. School Dis- 
trict, 40 F.(2d) 379 (C. C. A. roth, 1930); Idawa Gold Mining Co. v. Cahill, 
52 F.(2d) 70 (C. C. A. roth, 1931); Skinner Bros. Belting Co. v. Oil Well 
Improvements Co., 54 F.(2d) 896 (C. C. A. roth, 1931); New York, N. H. 
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& H. R. R. v. Railway Employees’ Dept., 288 Fed. 588 (D. Conn. 1923); In- 
surance Finance Corp. v. Phoenix Corp., 32 F.(2d) 711 (D. Idaho 1929); 
Winterbottom v. Casey, 283 Fed. 518 (E. D. Mich. 1922); United States v. 
Ali, 7 F.(2d) 728 (E. D. Mich. 1925); Flowers v. Magor Car Corp., 26 F.(2d) 
98 (D. N. J. 1928); Anderson Co. v. Welworth Automotive Corp., 46 F.(2d) 
696 (E. D. N. Y. 1931); John T. Stanley v. Lagomarsino, 53 F.(2d) 112 
(S. D. N. Y. 1931); Jn re Cleveland Discount Co., 5 F.(2d) 846 (N. D. Ohio 
1923); United States v. Mammoth Oil Co., 5 F.(2d) 330 (D. Wyo. 1925). 

Rule 20: Bradley v. Huntington, 277 Fed. 948 (C. C. A. 2d, 1921); Page 
Steel & Wire Co. v. Blair Eng. Co., 22 F.(2d) 403 (C. C. A. 3d, 1927); 
Premier Malt Products Co. v. G. A. Ackerman Printing Co., 24 F.(2d) 89 
(C. C. A. 7th, 1927); McInnes v. American Surety Co., 12 F.(2d) 212 
(C. C. A. 8th, 1926); Alaska S. S. Co. v. Katzek, 16 F.(2d) 210 (C. C. A. oth, 
1926); Wilson v. Union Tool Co., 275 Fed. 624 (S. D. Cal. 1921); Miller & 
Pardee v. Sweet Mfg. Co., 3 F.(2d) 198 (S. D. Cal. 1925); Ashton Valve 
Co. v. Bailey, 6 F.(2d) 235 (N. D. Cal. 1925); Paraffine Co. v. Wieland, 
17 F.(2d) 992 (N. D. Cal. 1927); Martin v. Brown, 282 Fed. 717 (D. Colo. 
1922); Universal Oil Products Co. v. Skelly Oil Co., 12 F.(2d) 271 (D. Del. 
1926); New World Life Ins. Co. v. Walker, 34 F.(2d) 79 (D. Idaho 1929); 
Gilmore v. Gilmore, 18 F.(2d) 614 (E. D. La. 1927); Mcllhenny Co. v. 
Christman, 46 F.(2d) 358 (W. D. La. 1930); Collins Mfg. Co. v. Wickwire 
Spencer Steel Co., 14 F.(2d) 871 (D. Mass. 1926); Beacon Folding Mach. 
Co. v. Rotary Mach. Co., 23 F.(2d) 345 (D. Mass. 1927); Lapeer Trailer 
Corp. v. Freuhauf Trailer Co., 24 F.(2d) 595 (E. D. Mich. 1927); Rhine- 
lander v. Rothenberg, 24 F.(2d) 603 (E. D. Mich. 1928); Bodine v. First 
Nat. Bank, 281 Fed. 571 (D. N. J. 1922) ; Corn Exchange Nat. Bank v. Miller, 
15 F.(2d) 456 (S. D. N. Y. 1926); International Banding Mach. Co. v. Inter- 
national Cigar Mach. Co., Inc., 15 U. S. Pat. Q. 234 (E. D. N. Y. 1932); 
Rockwood Co. v. Northwestern, 26 F.(2d) 824 (E. D. N. Y. 1928); United 
States Hoffman Mach. Corp. v. Modern Pressing Appliances, 33 F.(2d) 991 
(E. D. N. Y. 1929); United States v. Sugar Institute, 51 F.(2d) 1066 (S. D. 
N. Y. 1931); Rogers v. Hill, 53 F.(2d) 395 (S. D. N. Y. 1931); United States 
v. Bentley & Sons Co., 293 Fed. 229 (S. D. Ohio 1923); Chase Nat. Bank v. 
Sayles, 30 F.(2d) 178 (D. R. I. 1927). 

Rule 21: Stewart v. Kelly Axe Mfg. Co., 18 F.(2d) 567 (C. C. A. 4th, 
1927); Morgan v. Patillo, 1 F.(2d) 326 (S. D. Fla. 1924); Anheuser-Busch 
v. Cohen, 37 F.(2d) 393 (D. Md. 1930); Proper v. John Bene & Sons, Inc., 
295 Fed. 729 (E. D. N. Y. 1923); United States v. Sugar Institute, 51 F.(2d) 
1066 (S. D. N. Y. 1931); United States v. Greater New York Live Poultry 
Chamber of Commerce, 53 F.(2d) 518 (S. D. N. Y. 1931); Tennessee 
Products Corp. v. Warner, 39 F.(2d) 200 (M. D. Tenn. 1929). 

Rule 22: Liberty Oil Co. v. Condon Nat. Bank, 260 U. S. 235 (1922); 
Pusey v. Hanssen, 261 U.S. 491 (1923); Duignan v. United States, 274 U. S. 
195 (1927); Twist v. Prairie Oil Co., 274 U. S. 684 (1927); White v. Sparkill 
Realty Co., 280 U. S. 500 (1930); San Juan Fruit Co. v. Carrillo, 7 F.(2d) 
106 (C. C. A. 1st, 1925); Walworth Co. v. Moore Drop Forging Co., 19 
F.(2d) 496 (C. C. A. 1st, 1927); American Land Co. v. Keene, 41 F.(2d) 
484 (C. C. A. 1st, 1930); Second Nat. Bank v. Samuel & Sons, 12 F.(2d) 
963 (C. C. A. 2d, 1926); Adam Shumann Associates v. New York, 40 
F.(2d) 216 (C. C. A. 2d, 1930) ; Central Florida Lumber Co. v. Taylor-Moore, 
51 F.{2d) 1 (C. C. A. 2d, 1931); Greenberg v. Pennsylvania Trust Co., 19 
F.(2d) 824 (C. C. A. 3d, 1927); Diamond Alkali Co. v. Thomson, 35 F.(2d) 
117 (C. C. A. 3d, 1929); Colleton Mercantile & Mfg. Co. v. Savannah River 
Lumber Co., 280 Fed. 358 (C. C. A. 4th, 1922); Clarksburg Trust Co. v. 
Commercial Ins. Co., 40 F.(2d) 626 (C. C. A. 4th, 1930); Wood v. Phillips, 
50 F.(2d) 714 (C. C. A. 4th, 1931); Elkhart Carriage & Motor Car Co. v. 
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Partin, 9 F.(2d) 393 (C. C. A. 6th, 1925); Universal Rim Co. v. General 
Motors Corp., 31 F.(2d) 969 (C. C. A. 6th, 1929); Connecticut Fire Ins. 
Co. v. McNeil, 35 F.(2d) 675 (C. C. A. 6th, 1929); Investor’s Guaranty 
Corp. v. Luikart, 5 F.(2d) 793 (C. C. A. 8th, 1925); Miller v. Union Assur. 
Soc., Ltd., 39 F.(2d) 25 (C. C. A. 8th, 1930); Moon Motor Car Co. v. 
Moon, 58 F.(2d) go (C. C. A. 8th, 1932); Williamson v. Chicago Mill & | 
Lumber Corp., 59 F.(2d) 918 (C. C. A. 8th, 1932); Adams v. Clarke, 22 
F.(2d) 957 (C. C. A. goth, 1927); Kelly v. United States, 30 F.(2d) 193 
(C. C. A. gth, 1929); Lyons Milling Co. v. Goffe & Carkener, 46 F.(2d) 241 
(C. C. A. roth, 1931); Jones v. Box Elder County, 52 F.(2d) 340 (C. C. A. 
toth, 1931); Pneumatic Scale Corp. v. Mapl-Flake Mills, 24 F.(2d) 602 
(D. Del. 1928); Taylor v. Ford Motor Co., 2 F.(2d) 473 (N. D. Ill. 1924); 
Jenkins Petroleum Process Co. v. Sinclair Ref. Co., 32 F.(2d) 247 (D. Me. 
1928); Jenkins Petroleum Process Co. v. Sinclair Ref. Co., 38 F.(2d) 820 
(D. Me. 1930); Atlantic Monthly Co. v. Post Pub. Co., 27 F.(2d) 556 
(D. Mass. 1928); Hazeltine Research Corp. v. Freed-Eisemann Corp., 3 
F.(2d) 172 (E. D. N. Y. 1924); Wheeler Condenser & Eng. Co. v. C. H. 
Wheeler Mfg. Co., 4 F.(2d) 261 (E. D. Pa. 1925); Emaus Silk Co. v. 
McCaughn, 6 F.(2d) 660 (E. D. Pa. 1925); Southern Ry. v. Greenwood, 40 
F.(2d) 679 (W. D. S. C. 1928); Shapiro v. Lyle, 30 F.(2d) 971 (W. D. 
Wash. 1929). 

Rule 23: Liberty Oil Co. v. Condon Nat. Bank, 260 U. S. 235 (1922); 
Hartford Accident & Indemnity Co. v. Southern Pac. Co., 273 U. S. 207 
(1927); Twist v. Prairie Oil & Gas Co., 274 U. S. 684 (1927); Kinney- 
Coastal Oil Co. v. Kieffer, 277 U. S. 488 (1928); Rice & Adams Corp. v. 
Lathrop, 278 U. S. 509 (1929); Walworth Co. v. Moore Drop Forging Co., 
19 F.(2d) 496 (C. C. A. 1st, 1927); Colleton Mercantile & Mfg. Co. v. 
Savannah River Lumber Co., 280 Fed. 358 (C. C. A. 4th, 1922); Fidelity & 
Casualty Co. v. Glenn, 3 F.(2d) 913 (C. C. A. 4th, 1925); General Fin. Corp. 
v. Keystone Credit Corp., 50 F.(2d) 872 (C. C. A. 4th, 1931); Bank of 
Palmetto v. Hyman, 290 Fed. 356 (C. C. A. 5th, 1923); Walker Grain Co. 
v. Southwestern Tel. & Tel. Co., 10 F.(2d) 272 (C. C. A. 5th, 1926); Elkhart 
Carriage & Motor Car Co. v. Partin, 9 F.(2d) 393 (C. C. A. 6th, 1925); Con- 
necticut Fire Ins. Co. v. McNeil, 35 F.(2d) 675 (C. C. A. 6th, 1929); Mobile 
Shipbuilding Co. v. Federal Bridge & Structural Co., 280 Fed. 292 (C. C. A. 
7th, 1922); Maytag Co. v. Meadows Mfg. Co., 45 F.(2d) 299 (C. C. A. 7th, 
1931); Queen Ins. Co. v. Citro, 58 F.(2d) 107 (C. C. A. 7th, 1932); William- 
son v. Chicago Mill & Lumber Corp., 59 F.(2d) 918 (C. C. A. 8th, 1932); 
Lyons Milling Co. v. Goffe & Carkener, 46 F.(2d) 241 (C. C. A. roth, 1931); 
Hutchings v. Caledonian Ins. Co., §2 F.(2d) 744 (E. D. S. C. 1931); How- ~ 
ard v. Texas Co., 48 F.(2d) 888 (W. D. Texas 1931); cf. Stamey v. United 
States, 37 F.(2d) 188 (W. D. Wash. 1929). 

Rule 24: Pearse v. United States, 59 F.(2d) 518 (C. C. A. 3d, 1932). 

Rule 25: Pusey & Jones Co. v. Hanssen, 261 U. S. 491 (1923); Prender- 
gast v. New York Tel. Co., 262 U. S. 43 (1923); Kinney Coastal Oil Co. v. 
Kieffer, 277 U. S. 488 (1928); Radio Corp. of Am. v. Independent Wireless 
Tel. Co., 297 Fed. 521 (C. C. A. 2d, 1924); Gerlach-Barklow Co. v. Morris & 
Bendien, 23 F.(2d) 159 (C. C. A. 2d, 1927); Ingrassia v. A. C. Mfg. Corp., 
24 F.(2d) 703 (C. C. A. 2d, 1928); United States v. Charpentier, 54 F.(2d) 
361 (C. C. A. 2d, 1931); Gliwa v. United States Steel Corp., 58 F.(2d) 920 
(C. C. A. 3d, 1932); Walker Grain Co. v. South Western Tel. & Tel. Co., 
to F.(2d) 272 (C.C. A. sth,'1926); Geiger v. First Troy Nat. Bank & Trust 
Co., 30 F.(2d) 7 (C. C. A. 6th, 1929); Wisconsin Elec. Co. v. Dumore Co., 
35 F.(2d) 555 (C. C. A. 6th, 1929); Anastasopoulos v. Steger & Sons Piano 
Mfg. Co., 16 F.(2d) 32 (C. C. A. 7th, 1927); Fidler v. Roberts, 41 F.(2d) 
305 (C.C. A. 7th, 1930); St. Louis Smelting & Ref. Co. v. Nix, 272 Fed. 977 
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(C. C. A. 8th, 1921); Interstate Refineries v. Barry, 7 F.(2d) 548 (C.C. A. 
8th, 1925); Whittaker v. Brictson Mfg. Co., 43 F.(2d) 485 (C. C. A. 8th, 
1930); Des Moines Terminal Co. v. Des Moines Union Ry., 52 F.(2d) 616 
(C. C. A. 8th, 1931); United States v. Armstrong, 26 F.(2d) 227 (C. C. A. 
8th, 1928); American Surety Co. v. Baldwin, 55 F.(2d) 555 (C. C. A. oth, 
1932); Barnett v. Mayes, 43 F.(2d) 521 (C. C. A. roth, 1930); Buchhalter 


y. Rude, 54 F.(2d) 834 (C.C. A. 1toth, 1931); Walrath v. Roberts, 12 F.(2d) 


443 (N. D. Cal. 1925); White v. Studebaker Corp., 30 F.(2d) 835 (S. D. 
Cal. 1929) ; McCullough Egg Equipment Co. v. Poultry Producers, 50 F.(2d) 
945 (N. D. Cal. 1931); Martin v. Brown, 282 Fed. 717 (D. Colo. 1922); 
Holbrook Irrig. Dist. v. Arkansas Valley Sugar Beet & Irrigated Land Co., 
42 F.(2d) 541 (D. Colo. 1929); Universal Oil Products Co. v. Skelly Oil 
Co., 12 F.(2d) 271 (D. Del. 1926); McCarthy & Co. v. Doran, 40 F.(2d) 
963 (D. Mass. 1930); American Brake Shoe & Foundry Co. v. New York 
Rys., 293 Fed. 612 (S. D. N. Y. 1922); American Laundry Mach. Co. v. 
Prosperity Co., 294 Fed. 144 (N. D. N. Y. 1923); Aluminum Die-Casting 
Corp. v. Allied Die-Casting Corp., 15 F.(2d) 880 (E. D. N. Y. 1924); Davis 
v. Motive Parts Corp., 16 F.(2d) 148 (S. D. N. Y. 1922); Hoague-Sprague 
Corp. v. Frank C. Meyer Co., Inc., 27 F.(2d) 176 (E. D. N. Y. 1928); Watts 
v. Alexander Morrison & Co., 34 F.(2d) 66 (E. D. N. Y. 1929); Loughran v. 
Quaker City Chocolate & Confectionery Co., 281 Fed. 186 (E. D. Pa. 1922); 
United States v. American Brewing Co., 1 F.(2d) 1toor (E. D. Pa. 1924); 
Hoover ~y v. Sesquicentennial Exhibition Ass’n, 26 F.(2d) 821 (E. D. 
Pa. 1928). 

Rule 26: (17) Marcus Brown Holding Co. v. Feldman, 256 U. S. 170 
(1921); Zimmerman v. Farmington Shoe Co., 31 F.(2d) 405 (C. C. A. 1st, 
1929); General Elec. Co. v. Alexander, 280 Fed. 852 (C. C. A. 2d, 1922); 
Radio Corp. v. Lehr, 29 F.(2d) 162 (C. C. A. 2d, 1928); Shamrock Mfg. 
Co. v. Radio Corp., 37 F.(2d) 675 (C. C. A. 3d, 1930); International Or- 
ganization v. Red Jacket Cons. Coal & Coke Co., 18 F.(2d) 839 (C. C. A. 
4th, 1927); Booth v. Stutz Motor Car Co., 24 F.(2d) 415 (C. C. A. 7th, 
1928); Okmulgee Window Glass Co. v. Window Glass Mach. Co., 265 Fed. 
626 (C. C. A. 8th, 1920); Schell v. Leander Clark College, 2 F.(2d) 17 
(C. C. A. 8th, 1924); Westinghouse Elec. & Mfg. Co. v. Tri-City & Co., 23 
F.(2d) 628 (C. C. A. 8th, 1927); Brown-Crummer Inv. Co. v. Florala, 55 
F.(2d) 238 (M. D. Ala. 1931); Barr v. Roderick, 11 F.(2d) 984 (N. D. Cal. 
1925); Storm Waterproofing Corp. v. Sonneborn Sons, 28 F.(2d) 115 (D. 
Del. 1928) ; Coca Cola v. Stevenson, 276 Fed. roro (S. D. Ill. 1920); Carter 
v. Blaine County Inv. Co., 45 F.(2d) 643 (E. D. Idaho 1930); Collins Mfg. 
Co. v. Wickwire Spencer Steel Co., 14 F.(2d) 871 (D. Mass. 1926); Marcus 
Brown Holding Co. v. Feldman, 269 Fed. 306 (S. D. N. Y. 1920); Eskimo 
v. Arctic Fruit, Inc., 15 F.(2d) 853 (E. D. N. Y. 1926); Witherow Steel 
Corp. v. Donner Steel Co., 31 F.(2d) 157 (W. D. N. Y. 1929); Benjamin 
v. Stanley Co., 37 F.(2d) 904 (E. D. Pa. 1930). 

(18) Commodores Point Terminal Co. v. Hudnall, 283 Fed. 150 (S. D. 
Fla. 1922); Loughran v. Quaker City Chocolate & Confectionery Co., 281 
Fed. 186 (E. D. Pa. 1922). 

(19) Lion Laboratories v. Campbell, 34 F.(2d) 642 (C. C. A. 2d, 1929). 

(20) Shamrock Mfg. Co. v. Radio Corp., 37 F.(2d) 675 (C. C. A. 3d, 
1930); Radio Corp. v. Lehr, 29 F.(2d) 162 (C. C. A. 2d, 1928); Interna- 
tional Organization v. Red Jacket Cons. Coal & Coke Co., 18 F.(2d) 839 
(C. 5: A. 4th, 1927); Benjamin v. Stanley Co., 37 F.(2d) 904 (E. D. Pa. 
1930). 

(21) Loehler Const. Co. v. Auth, 51 F.(2d) 435 (App. D. C. 1931). 

(22) Twist v. Prairie Oil & Gas Co., 274 U. S. 684 (1927); Sinclair Ref. 
Co. v. Midland Oil Co., 55 F.(2d) 42 (C. C. A. 4th, 1932); Floyd v. Floyd, 











THE FEDERAL EQUITY RULES 665 


11 F.(2d) 841 (C. C. A. 7th, 1926); Philadelphia Rubber Works Co. v. 
United States Rubber Reclaiming Works, 276 Fed. 600 (W. D. N. Y. 1920); 
Loughran v. Quaker City Chocolate & Confectionery Co., 281 Fed. 186 
(E. D. Pa. 1922). 

(23) Mutual Life Ins. Co. v. Thompson, 27 F.(2d) 753 (W. D. Va. 1928). 

(24) Benton v. Deininger, 21 F.(2d) 657 (W. D. N. Y. 1927); see also 
cases cited under Rule 22, supra. 

(25) Geneva Furn. Mfg. Co. v. Karpen & Bros., 238 U. S. 254-59 (1915). 

(26) Gallardo v. Santini Co., 11 F.(2d) 587 (C. C. A. 1st, 1927). That 
the privileges conferred by the jurisdictional statute may be waived as to 
causes of action presentable by counterclaim, see Leman v. Krentler-Arnold 
Hinge Last Co., 284 U. S. 448 (1932); General Elec. Co. v. Marvel Rare 
Metals Co., 53 Sup. Ct. 202 (1932); Taylor v. Bostick, 299 Fed. 232 (C. C. A. 
3d, gon Fagaaee Baking Co. v. Shults Bread Co., 288 Fed. 954 (E. D. 
N. Y. 1923). 

Rule 27: Watts v. Vanderbilt, 45 F.(2d) 968 (C. C. A. 2d, 1930); Ameri- 
can Creosote Works v. Powell, 298 Fed. 417 (C. C. A. 5th, 1924); Kentucky- 
Tennessee Lt. & Power Co. v. Paris, 48 F.(2d) 795 (C. C. A. 6th, 1931); 
Interstate Refineries, Inc. v. Barry, 7 F.(2d) 548 (C. C. A. 8th, 1925); 
Whittaker v. Brictson Mfg. Co., 43 F.(2d) 485 (C. C. A. 8th, 1930); Myers 
v. Occidental Oil Corp., 288 Fed. 997 (D. Del. 1923); Harris v. Brown, 
6 F.(2d) 922 (W. D. Ky. 1925); Acme White Lead & Color Works v. 
Republic Motor Truck Co., 284 Fed. 580 (E. D. Mich. 1922); Watts v. 
Alexander Morrison & Co., 34 F.(2d) 66 (E. D. N. Y. 1929); Hand 
v. Kansas City Southern Ry., 55 F.(2d) 712 (S. D. N. Y. 1931). 

Rule 28: Michigan Carton Co. v. Sutherland Paper Co., 29 F.(2d) 179 
(C. C. A. 6th, 1928); Leitch v. Chicago, 41 F.(2d) 728 (C. C. A. 7th, 1930); 
Purdum v. Durrance, 8 F.(2d) 781 (S. D. Fla. 1925); Hoover Co. v. 
Sesquicentennial Exhibition Ass’n, 26 F.(2d) 821 (E. D. Pa. 1928). 

Rule 29: American Mills Co. v. American Surety Co., 260 U. S. 360 
(1922); Pusey & Jones Co. v. Hanssen, 261 U. S. 491 (1923); Ex parte 
Skinner & Eddy, 265 U. S. 86 (1924); Harrison v. Chamberlin, 271 U. S. 191 
(1926); Arizona v. California, 283 U. S. 423 (1931); Leman v. Krentler- 
Arnold Hinge Last Co., 284 U. S. 448 (1932); Badger Co. v. Arnold, 282 
Fed. 115 (C. C. A. 1st, 1921); Conway v. White, 292 Fed. 837 (C. C. A. 2d, 
1923); Fredericks v. Eugene, Ltd., 3 F.(2d) 543 (C. C. A. 2d, 1924); 
Armstrong v. Langmuir, 6 F.(2d) 369 (C. C. A. 2d, 1925); Herrup v. 
Stoneham, 15 F.(2d) 49 (C. C. A. 2d, 1926); Frank v. Western Elec. Co., 
24 F.(2d) 642 (C. C. A. 2d, 1928); Atia Sales Corp. v. Howard, 33 F.(2d) 
88 (C. C. A. 2d, 1929); Young v. Southern Pac. Co., 34 F.(2d) 135 (C. C. A. 
2d, 1929); A. B. Dick Co. v. Simplicator Corp., 34 F.(2d) 935 (C. C. A. 2d, 
1929); Wire Wheel Corp. v. Budd Wheel Co., 288 Fed. 308 (C. C. A. 4th, 
1923); Talmann v. Ladd, 5 F.(2d) 582 (C. C. A. 4th, 1925); Clifton v. 
Tomb, 21 F.(2d) 893 (C. C. A. 4th, 1927); McMullen v. Lewis, 32 F.(2d) 
48: (C. C. A. 4th, 1929); Gulf Smokeless Coal Co. v. Sutton, 35 F.(2d) 433 
(C. C. A. 4th, 1929); New Orleans v. O’Keefe, 280 Fed. g2 (C. C. A. 5th, 
1922); Goldsmith Metal Lath Co. v. Truscon, 29 F.(2d) 658 (C. C. A. 6th, 
1928); Geiger v. First-Troy Nat. Bank & Trust Co., 30 F.(2d) 7 (C. C. A. 
6th, 1929); Sauter v. First Nat. Bank, 8 F.(2d) 121 (C. C. A. 7th, 1925); 
Anastasopoulos v. Steger & Sons Co., 16 F.(2d) 32 (C. C. A. 7th, 1927); 
Fidler v. Roberts, 41 F.(2d) 305 (C. C. A. 7th, 1930); Paridy v. Caterpillar 
Tractor Co., 48 F.(2d) 166 (C. C. A. 7th, 1931); Clarke v. Pigeon River 
Improvement Co., 52 F.(2d) sso (C. C. A. 8th, 1931); Ansehl v. Puritan 
Pharmaceutical Co., 61 F.(2d) 131 (C. C. A. 8th, 1932); San Francisco v. 
McLaughlin, 9 F.(2d) 390 (C. C. A. oth, 1929); Kunihiro v. Lyons Bros. Co., 
12 F.(2d) 894 (C. C. A. oth, 1926); Continental Casualty Co. v. Pourquette, 





666 HARVARD LAW REVIEW 


28 F.(2d) 958 (C. C. A. oth, 1928) ; Oregon-Washington Water Serv. Co. v. 
Hoquiana, 29 F.(2d) 566 (C. C. A. gth, 1928); Gilmore v. Robillard, 44 
F.(2d) 295 (C. C. A. gth, 1930); United Drug Co. v. Graves, 34 F.(2d) 
808 (M. D. Ala. 1929); Concrete Mixing & Conveying Co. v. Great Western 
Co., 46 F.(2d) 331 (N. D. Cal. 1928); Holbrook Irrig. Dist. v. Arkansas 
Valley Sugar Beet Co., 42 F.(2d) 541 (D. Colo. 1929); Baush Machine 
Tool Co. v. Aluminum Co., 60 F.(2d) 586 (D. Conn. 1932); Allington v. 
Shevlin-Hixon Co., 2 F.(2d) 747 (D. Del. 1924); Pneumatic Scale Corp. v. 
MapIl-Flake Mills, Inc., 24 F.(2d) 602 (D. Del. 1928); General Talking 
Pictures Corp. v. Stanley Co., 38 F.(2d) 355 (D. Del. 1930); Angier v. 
Anaconda Wire & Cable Co., 48 F.(2d) 614 (D. Del. 1931); Cockrell v. 
Fillah, 50 F.(2d) 500 (App. D. C. 1931); Commodores Point Terminal Co. 
v. Hudnall, 283 Fed. 150 (S. D. Fla. 1922); Williams v. Mason, 289 Fed. 
812 (S. D. Fla. 1923); Morgan v. Patillo, 1 F.(2d) 326 (S. D. Fla. 1924); 
Anderson v. United States, 8 F.(2d) 428 (S. D. Fla. 1925); Rorick v. Board 
of Comm’rs, 27 F.(2d) 377 (N. D. Fla. 1928); Ball v. Bank of Bay Bis- 
cayne Co., 43 F.(2d) 214 (S. D. Fla. 1930); United States v. Railway 
Employés’ Dept., 286 Fed. 228 (N. D. Ill. 1923); Friend v. Burnham & 
Morrill Co., 40 F.(2d) 662 (S. D. Me. 1930); Standard Stoker Co. v. Lower, 
46 F.(2d) 678 (D. Md. 1931); Hills v. Federal Optical Co., 295 Fed. 213 
(D. Mass. 1923); No-D-Ka Dentifrice v. S. S. Kresge Co., 24 F.(2d) 726 
(D. Mass. 1928); Dooley v. Fritz, 38 F.(2d) 123 (D. Mass. 1930); Gilbert 
Co. v. United Elec. Mfg. Co., 33 F.(2d) 760 (W. D. Mich. 1928); Elevator 
Supplies v. Boedtcher, 11 F.(2d) 609 (D. N. J. 1924); United States v. 
Swetell, 51 F.(2d) 121 (D. N. J. 1931); American Laundry Mach. Co. v. 
Prosperity Co., Inc., 294 Fed. 144 (N. D. N. Y. 1923); Andrew Jergens 
v. Bonded Products Corp., 9 F.(2d) 114 (E. D. N. Y. 1925); International 
Ry. v. Prendergast, 29 F.(2d) 296 (W. D. N. Y. 1928); United States v. 
Doe, 44 F.(2d) 850 (E. D. N. Y. 1930); Zolla v. Grand Rapids Store 
Equipment Corp., 47 F.(2d) 611 (S. D. N. Y. 1930); Western Elec. Co. v. 
Wallerstein, 48 F.(2d) 268 (W. D. N. Y. 1930); Elevator Supplies Co. v. 
Peele, 53 F.(2d) 93 (E. D. N. Y. 1931); Caesar v. Pernick Co., 1 F. Supp. 
290 (E. D. N. Y. 1932); Loughran v. Quaker City Chocolate & Confec- 
tionery Co., 281 Fed. 186 (E. D. Pa. 1922); Churchward International Steel 
Co. v. Carnegie Steel Co., 286 Fed. 158 (W. D. Pa. 1912); Fenstemacher 
v. Pennsylvania R. R., 296 Fed. 213 (E. D. Pa. 1922); United States v. 
School Dist., 13 F.(2d) 953 (E. D. Pa. 1926); Southern Bell Tel. & Tel. Co. 
v. Railroad Comm., 280 Fed. gor (E. D. S. C. 1922); Philadelphia Life 
Ins. Co. v. Burgess, 18 F.(2d) 599 (E. D. S. C. 1927); Jn re Jones, 209 
Fed. 717 (E. D. Tenn. 1913); Arneson v. Denny, 25 F.(2d) 988 
(W. D. Wash. 1928); Sundquist v. Gray, 48 F.(2d) 638 (W. D. Wash. 
1930); Robbins v. Elk Basin Cons. Pet. Co., 285 Fed. 179 (D. Wyo. 1922). 

Rule 30: American Mills Co. v. American Surety Co., 260 U. S. 360 
(1922); Lee v. Chesapeake & Ohio Ry., 260 U. S. 653 (1923); Moore v. 
New York Cotton Ex., 270 U. S. 593 (1926); Commercial Casualty Ins. Co. 
v. Consolidated Stone Co., 278 U. S. 177 (1929); Grant v. Leach & Co., 280 
U. S. 351 (1930); Leman v. Krentler-Arnold Hinge Last Co., 284 U. S. 448 
(1932); General Elec. Co. v. Marvel Rare Metals Co., 53 Sup. Ct. 202 (1932); 
Krentler-Arnold Hinge Last Co. v. Leman, 13 F.(2d) 796 (C. C. A. 1st, 
1926); Harrison v. Triplex Gold Mines, 33 F.(2d) 667 (C. C. A. rst, 1929); 
Dooley v. Fritz, 45 F.(2d) 317 (C. C. A. 1st, 1930); Sullivan v. Associated 
Billposters & Distributers, 6 F.(2d) tooo (C. C. A. 2d, 1925); Flagler v. 
Spellman, 15 F.(2d) 292 (C. C. A. 2d, 1926); Decorative Stone Co. v. 
Building Trades Council, 23 F.(2d) 426 (C. C. A. 2d, 1928); Williams 
v. Bank of Am. Nat. Ass’n, 55 F.(2d) 884 (C. C. A. 2d, 1932); Pearse v. 
United States, 59 F.(2d) 518 (C. C. A. 3d, 1932); Wire Wheel Corp. v. 
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Budd Wheel Co., 288 Fed. 308 (C. C. A. 4th, 1923); Stewart v. Kelly Axe 
Mfg. Co., 18 F.(2d) 567 (C. C. A. 4th, 1927); Clifton v. Tomb, 21 F.(2d) 
893 (C. C. A. 4th, 1927); Gulf Smokeless Coal Co. v. Sutton, Steele & 
Steele, 35 F.(2d) 433 (C. C. A. 4th, 1929); Speers Sand & Clay Works v. 
American Trust Co., 37 F.(2d) 572 (C. C. A. 4th, 1930); Sinclair Ref. Co. 
v. Midland Oil Co., 55 F.(2d) 42 (C. C. A. 4th, 1932); Kishi v. Humble 
Oil & Ref. Co., 298 Fed. 218 (C. C. A. 5th, 1924); Summit Coal Co. v. 
Southern Cotton Oil Co., 24 F.(2d) 48 (C. C. A. 5th, 1928); Davis v. National 
Surety Co., 38 F.(2d) 987 (C. C. A. 5th, 1930); Le Sueur v. Manufacturers’ 
Fin. Co., 285 Fed. 490 (C. C. A. 6th, 1922); Central State Bank v. Harring- 
ton, 4 F.(2d) 514 (C. C. A. 6th, 1925); Automotive Products Corp. v. 
Wolverine Bumper & Specialty Co., 15 F.(2d) 745 (C. C. A. 6th, 1926); 
Alliance Securities Co. v. De Vilbiss Mfg. Co., 41 F.(2d) 668 (C. C. A. 6th, 
1930); Naivette, Inc. v. Philad Co., 54 F.(2d) 624 (C. C. A. 6th, 1931); 
Keogh v. Chicago & N. W. Ry., 271 Fed. 444 (C. C. A. 7th, 1921); Miller. 
Saw-Trimmer Co. v. Cheshire, 1 F.(2d) 899 (C. C. A. 7th, 1924); Fidler 
v. Roberts, 41 F.(2d) 305 (C. C. A. 7th, 1930); Looney v. Thorpe Bros., 
277 Fed. 367 (C. C. A. 8th, 1921); Hyde v. Blaxter, 299 Fed. 167 (C. C. A. 
8th, 1924); Sauter v. First Nat. Bank, 8 F.(2d) 121 (C. C. A. 7th, 1925); 
Hass v. United States, 17 F.(2d) 894 (C. C. A. 8th, 1927); Electric Manage- 
ment & Eng. Corp. v. United Power & Lt. Corp., 19 F.(2d) 311 (C. C. A. 8th, 
1927); Hunn v. Lewis, 25 F.(2d) 271 (C. C. A. 8th, 1928); Dykes v. 
Widdows, 31 F.(2d) 745 (C. C. A. 8th, 1928); Guaranty Trust Co. v. Daniel, 
49 F.(2d) 866 (C. C. A. 8th, 1931); Montgomery v. Pacific Elec. Ry., 293 
Fed. 680 (C. C. A. goth, 1923); Cooling Tower Co., Inc. v. Braun & Co., 
1 F.(2d) 178 (C. C. A. oth, 1924); Brewster-Greene v. Scott, 41 F.(2d) 
165 (C. C. A. oth, 1930); Elliott v. Nowata Oil & Ref. Co., 37 F.(2d) 76 
(C. C. A. roth, 1929); Mathis v. Ligon, 37 F.(2d) 635 (C. C. A. roth, 1930); 
Clarke v. Boysen, 39 F.(2d) 800 (C. C. A. roth, 1930); Idawa Gold Mining 
Co. v. Cahill, 52 F.(2d) 70 (C. C. A. roth, 1931); Jones v. Box Elder 
County, 52 F.(2d) 340 (C. C. A. 1oth, 1931); Leaver v. K. & L. Box & 
Lumber Co., 6 F.(2d) 666 (N. D. Cal. 1925); Victor Talking Mach. Co. v. 
Brunswick-Balke-Collender Co., 279 Fed. 758 (D. Del. 1922); Allington 
v. Shevlin-Hixon Co., 2 F.(2d) 747 (D. Del. 1924); Maya Corp. v. Smith, 
32 F.(2d) 350 (D. Del. 1929); Rhodes-Hochriem Mfg. Co. v. International 
Ticket Scale Corp., 57 F.(2d) 713 (D. Del. 1932); Jn re Southern Fruit 
& Produce Co., 14 F.(2d) 676 (S. D. Fla. 1926); United States v. Boynton, 
297 Fed. 261 (E. D. Mich. 1924); General Elec. Co. v. Minneapolis Elec. 
Lamp Co., 10 F.(2d) 851 (D. Minn. 1924); American Brake Shoe & 
Foundry Co. v. New York Rys., 293 Fed. 612 (S. D. N. Y. 1922); Con- 
necticut Tel. & Elec. Co. v- Automotive Equipment Co., 14 F.(2d) 957 
(D. N. J. 1926); Flowers v. Magor Car Corp., 26 F.(2d) 98 (D. N. J. 
1928); Farmers’ Loan & Trust Co. v. Miller, 298 Fed. 758 (S. D. N. Y. 
1924); Federal Elec. Co. v. Flexlume Corp., 9 F.(2d) 647 (W. D. N. Y. 
1925); Folberth Auto Specialty v. Trico Products Corp., 10 F.(2d) 365 
(W. D. N. Y. 1925); Stephens v. Howells Sales Co., 16 F.(2d) 805 
(S. D. N. Y. 1926); Frankart, Inc. v. Metal Lamp Corp., 32 F.(2d) 920 
(E. D. N. Y. 1929); Art Metal Works, Inc. v. Auto Match Corp., 36 F.(2d) 
954 (S. D. N. Y. 1930); McCabe & Schoenholz, Inc. v. Frank J. Quigan, 
36 F.(2d) 1000 (E. D. N. Y. 1929); Irving Trust Co. v. Marine Midland 
Trust Co., 47 F.(2d) 907 (S. D. N. Y. 1931); Overman Cushion Tire Co. v. 
Goodyear Tire & Rubber Co., 48 F.(2d) 213 (S. D. N. Y. 1930); Allied 
Metal Stamping Co. v. Standard Elec. Equip. Corp., 53 F.(2d) 646 
(E. D. N. Y. 1931); Fox Film Corp. v. Gross, 56 F.(2d) 457 (W. D. N. Y. 
1932); National Elec. Products Corp. v. Circle Flexible Conduit Co., 57 
F.(2d) 219 (E. D. N. Y. 1931); Universal Radiator Products Co., Inc. v. 
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Craftsman Radiator Enclosure Co., Inc., U. S. Daily, Nov. 1, 1932 
(E. D. N. Y. 1932); Radio Condenser Co. v. General Instrument Corp., 
13 U. S. Pat. Q. 361 (S. D. N. Y. 1932); E. F. Hauserman Co. v. Wright 
Metal Co., 1 F. Supp. 43 (W. D. N. Y. 1932); Durabilt Steel Locker Co. 
v. Berger Mfg. Co., 21 F.(2d) 139 (N. D. Ohio 1927); Pearce v. Union 
Nat. Bank, 33 F.(2d) 997 (N. D. Ohio 1929); Fahrenwald v. Cope, 
38 F.(2d) 251 (N. D. Ohio 1930); Pengilly v. Koolfast Radiator Co., 
1 U. S. Pat. Q., 187 (N. D. Ohio 1929); Nowata Oil & Ref. Co. v. Elliott, 
32 F.(2d) 349 (N. D. Okla. 1929); Woodlawn Farm Dairy Co. v. Erie R. R., 
282 Fed. 278 (M. D. Pa. 1921); Dow Pump & Diesel Engine Co. v. Wilson- 
Snyder Mfg. Corp., 59 F.(2d) 828 (W. D. Pa. 1932); Parker Pen Co. v. Rex 
Mfg. Co., 11 F.(2d) 533 (D. R. I. 1926); Chase Nat. Bank v. Sayles, 30 
F.(2d) 178 (D. R. I. 1927); Tennessee Products Corp. v. Warner, 39 F.(2d) 
200 (M. D. Tenn. 1929); Fleming Bros. Lumber Co. v. McDonald Amuse- 
ment Co., 36 F.(2d) 483 (D. Wyo. 1928); Owl Creek Coal Co. v. Big Horn 
Collieries Co., 36 F.(2d) 485 (D. Wyo. 1929). 

The contents of an answer must be sufficient to meet the allegations of a 
bill or they will be taken as confessed. Fidler v. Roberts, 41 F.(2d) 305 
(C. C. A. 7th, 1930); Montgomery v. Pacific Elec. Ry., 293 Fed. 680 
(C. C. A. oth, 1923). 

The amendment of May 4, 1925, to provide for the bringing in of parties 
when necessary to the granting of complete relief in the determination of a 
counterclaim, and other minor changes, followed the opinion of the Circuit 
Court of Appeals for the Eighth Circuit in Looney v. Thorpe Bros., 277 
Fed. 367 (C. C. A. 8th, 1921), stating that “parties may not be brought 
into a cause by a counterclaim.” It has since been held that a counterclaim 
must be properly pleaded in the answer to justify an order bringing in 
“parties other than those to the bill”. Hunn v. Lewis, 25 F.(2d) 271 
(C. C. A. 8th, 1928). 

The counterclaim within the scope of Rule 30 has finally come to be an 
equitable not a legal counterclaim. Moore v. New York Cotton Ex., supra; 
American Mills Co. v. American Surety Co., supra. The jurisdictional ele- 
ments prescribed by §§ 48 and 51 of the Judicial Code may be waived and 
are waived by a plaintiff invoking the jurisdiction of the court so that a 
defendant may set up by way of counterclaim matter that might be the 
subject of an independent suit in equity in some federal court, omitting 
jurisdictional allegations, e.g., diversity of citizenship, in a patent case, 
residence or a place of business and acts of infringement within the jurisdic- 
tion of the court. See General Elec. Co. v. Marvel Rare Metals Co., 53 Sup. 
Ct. 202 (1932); Leman v. Krentler-Arnold Hinge Last Co.; Commercial 
Ins. Co. v. Stone; Lee v. Chesapeake & Ohio Ry.; American Mills Co. v. 
American Surety Co., all supra. But recovery of treble damages under § 4 
of the Clayton Act (15 U. S. C. § 15 (1926)) by counterclaim under Rule 30 
has been denied in several cases, such damages being regarded as in the 
nature of a penalty recoverable only in an action at law. Decorative Stone 
Co. v. Building Trades Council; National Elec. Products Corp. v. Circle 
Flexible Conduit Co.; Connecticut Tel. & Elec. Co. v. Automotive Equip. Co., 
all supra; cf. Sullivan v. Associated Billposters & Distributors; Keogh v. 
Chicago & N. W. Ry., both supra. 

Rule 31: Pennsylvania R. R. v. Hammond, 7 F.(2d) roro (C. C. A. 2d, 
1925); West Disinfecting Co. v. Rosenthal, 56 F.(2d) 320 (C. C. A. 3d, 
1932); Stewart v. Kelly Axe Mfg. Co., 18 F.(2d) 567 (C. C. A. 4th, 1927); 
Clifton v. Tomb, 21 F.(2d) 893 (C. C. A. 4th, 1927); Towle v. Donnell, 
49 F.(2d) 49 (C. C. A. 6th, 1931); Victor Talking Mach. Co. v. Brunswick- 
Balke-Collender Co., 279 Fed. 758 (D. Del. 1922); Procter & Gamble Co. v. 
J. L. Prescott Co., 59 F.(2d) 773 (D. N. J. 1932); Federal Elec. Co. v. 
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Flexlume Corp., 9 F.(2d) 647 (W. D. N. Y. 1925); Stamey v. United States, 
37 F.(2d) 188 (W. D. Wash. 1929). 

Rule 33: Garcia v. Fantauzzi, 20 F.(2d) 524 (C. C. A. 1st, 1927); Martin 
v. Brown, 282 Fed. 717 (D. Colo. 1922); Atlantic Ref. Co. v. Port Lobos 
Pet. Corp., 283 Fed. 701 (D. Del. 1922); National Association of C. P. 
Accountants v. United States, 292 Fed. 668 (App. D. C. 1923); United 
States v. Mason, 1 F.(2d) 318 (S. D. Fla. 1924); Proper v. John Bene & 
Sons Inc., 295 Fed. 729 (E. D. N. Y. 1923); Farmers’ Loan & Trust Co. v. 
Miller, 298 Fed. 758 (S. D. N. Y. 1924); Irving Trust Co. v. Frimitt, 
1 F. Supp. 16 (S. D. N. Y. 1932); Pierrepont v. Fidelity Phila. Trust Co., 
32 F.(2d) 608 (E. D. Pa. 1929); Murray v. Magnolia Pet. Co., 23 F.(2d) 
347 (N. D. Texas 1927). 

Rule 34: General Inv. Co. v. Lake Shore & Mich. S. Ry., 260 U. S. 261 
(1922); General Elec. Co. v. Alexander, 280 Fed. 852 (C. C. A. 2d, 1922); 
Doak v. Hamilton, 15 F.(2d) 774 (C. C. A. 4th, 1926); Michigan Carton 
Co. v. Sutherland Paper Co., 29 F.(2d) 179 (C. C. A. 6th, 1928); Pilsen 
Products Co. v. United States, 2 F.(2d) 453 (C. C. A. 7th, 1924); Activated 
Sludge v. Sanitary District, 33 F.(2d) 452 (C. C. A. 7th, 1929); Clarke v. 
Asmus Boysen Mining Co., 264 Fed. 492 (C. C. A. 8th, 1920), s.c., 268 
Fed. 535 (C. C. A. 8th, 1920), 273 Fed. 923 (C. C. A. 8th, 1921); Interstate 
Refineries v. Barry, 7 F.(2d) 548 (C. C. A. 8th, 1925); Carson Inv. Co. v. 
Anaconda Copper Mining Co., 26 F.(2d) 651 (C. C. A. goth, 1928); Wilson v. 
Union Tool Co., 275 Fed. 624 (S. D. Cal. 1921); Clark v. Andrew, 4 F.(2d). 
124 (S. D. Fla. 1925); Purdum v. Dorrance, 8 F.(2d) 781 (S. D. Fla. 
1925); Insurance Fin. Corp. v. Phoenix Securities Corp., 32 F.(2d) 711 
(D. Idaho 1929); Landon v. Court of Industrial Relations, 269 Fed. 433 
(D. Kan. 1920); Philadelphia Rubber Works Co. v. United States R. R. 
Works, 276 Fed. 600 (W. D. N. Y. 1920); International Ry. v. Prendergast, 
29 F.(2d) 296 (W. D. N. Y. 1928); Barfield v. Zenith Tire & Rubber Co., 
9 F.(2d) 204 (N. D. Ohio 1924); Hoover Co. v. Sesquicentennial Exhibition 
Ass’n, 26 F.(2d) 821 (E. D. Pa. 1928). 

Rule 35: Activated Sludge v. Sanitary Dist., 33 F.(2d) 452 (C. C. A. 7th, 
1929). 

= 36: Fischer-Schein Syndicate v. Lee, 295 Fed. 485 (C. C. A. 7th, 
1924). 

Rule 37: Supreme Tribe of Ben-Hur v. Cauble, 255 U. S. 356 (1921); 
Wichita, R. R. & Lt. Co. v. Commission of State, 260 U. S. 48 (1922); 
Crown Die Co. v. Nye, 261 U. S. 24 (1923); New York v. New York Tel. 
Co., 261 U. S. 312 (1923); Independent Wireless v. Radio Corp., 269 U. S. 
459 (1926); United States v. California, 279 U.S. 553 (1929); Metropolitan 
S. S. Co. v. Eastern S. S. Lines, Inc., 16 F.(2d) 424 (C. C. A. 1st, 1926); 
Equitable Trust Co. v. Connecticut Brass & Mfg. Co., 290 Fed. 712 (C. C. A. 
2d, 1923); Bogart v. Southern Pac. Co., 290 Fed. 727 (C. C. A. 2d, 1923); 
Radio Corp. v. Emerson, 296 Fed. 51 (C. C. A. 2d, 1924); Harwood v. 
United States Shipping Board Corp., 32 F.(2d) 680 (C. C. A. 2d, 1929); 
Rockwood v. General Fire Extinguisher Co., 37 F.(2d) 62 (C. C. A. 2d, 
1930); Deitel v. Chisholm, 42 F.(2d) 172 (C. C. A. 2d, 1930); Overman v. 
Goodyear, 48 F.(2d) 215 (C. C. A. 2d, 1931); Russell v. Boston Card 
Index Co., 276 Fed. 4 (C. C. A. 3d, 1921); Shamrock Mfg. Co. v. Radio 
Corp., 37 F.(2d) 675 (C. C. A. 3d, 1930); Union Trust Co. v. Jones, 16 
F.(2d) 236 (C. C. A. 4th, 1926); Board v. Lafayette Bank, 27 F.(2d) 286 
(C. C. A. 4th, 1928); State v. Southern Ry., 30 F.(2d) 204 (C. C. A. 4th, 
1929); Wiggington v. Auburn Wagon Co., 33 F.(2d) 496 (C. C. A. 4th, 
1929); Elkins v. First Nat. Bank, 43 F.(2d) 777 (C. C. A. 4th, 1930); 
Drumright v. Texas Sugarland Co., 16 F.(2d) 657 (C. C. A. 5th, 1927); 
Cincinnati I. & W. R. R. v. Indianapolis Union Ry, 279 Fed. 356 (C. C. A. 
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6th, 1922); Wenborne-Karpen Dryer Co. v. Dort, 14 F.(2d) 378 (C. C. A. 
6th, 1926); Green v. Le Clair, 24 F.(2d) 74 (C. C. A. 7th, 1928); Activated 
Sludge v. Sanitary Dist., 33 F.(2d) 452 (C. C. A. 7th, 1929); Lewis v. 
Canadian Pac. Ry., 39 F.(2d) 834 (C. C. A. 7th, 1930); Mueller v. Adler, 
292 Fed. 138 (C. C. A. 8th, 1923); Jm re Veach, 4 F.(2d) 334 (C. C. A. 8th, 
1925); Seaman v. McCulloch, 8 F.(2d) 820 (C. C. A. 8th, 1926); New Eng- 
land Nat. Bank v. Calhoun, 9 F.(2d) 272 (C. C. A. 8th, 1925); Palmer v. 
Bankers Trust Co., 12 F.(2d) 747 (C. C. A. 8th, 1926); Seay v. Hawkins, 
17 F.(2d) 710 (C. C. A. 8th, 1927); Mathis v. Hemingway, 24 F.(2d) 951 
(C. C. A. 8th, 1928); Whittaker v. Brictson Mfg. Co., 43 F.(2d) 485 (C. C. A. 
8th, 1930); Guaranty Trust Co. v. Minneapolis & St. L. R. R., 52 F.(2d) 
418 (C. C. A. 8th, 1931); Central Republic Bank & Trust Co. v. Caldwell, 
58 F.(2d) 721 (C. C. A. 8th, 1932); O’Connell v. Pacific Gas & Elec. Co., 
19 F.(2d) 460 (C. C. A. 9th, 1927); Carson Inv. Co. v. Anaconda, 26 F.(2d) 
651 (C. C. A. goth, 1928); Six Wheel Corp. v. Sterling Motor Truck Co., 
50 F.(2d) 568 (C. C. A. oth, 1931); Barceloux v. Buffum, 51 F.(2d) 82 
(C. C. A. goth, 1931); Barnett v. Mayes, 43 F.(2d) 521 (C. C. A. 1oth, 
1930); Brown-Crummer Inv. Co. v. Florala, 55 F.(2d) 238 (M. D. Ala. 
1931); Leaver v. K. & L. Box & Lumber Co., 6 F.(2d) 666 (N. D. Cal. 
1925); Beck v. Otero Irrig. Dist., 38 F.(2d) 275 (D. Colo. 1929); Atlantic 
Ref. Co. v. Port Lobos Pet. Corp., 280 Fed. 934 (D. Del. 1922); Allington 
v. Shevlin-Hixon Co., 2 F.(2d) 747 (D. Del. 1924); Angier v. Anaconda 
Wire & Cable Co., 48 F.(2d) 612 (D. Del. 1931); Loehler Const. Co. v. 
Auth, 51 F.(2d) 435 (App. D. C. 1931); Farmers’ State Bank v. Board of 
Comm’rs, 295 Fed. 755 (S. D. Fla. 1920); Ball v. Bank, 43 F.(2d) 214 
(S. D. Fla. 1930); Equitable Trust Co. v. White Lumber Co., 41 F.(2d) 6c 
(N. D. Idaho 1930); United States v. Ladley, 51 F.(2d) 756 (S. D. Idaho 
1931); Guaranty Trust Co. v. Chicago, M. & St. P. Ry., 15 F.(2d) 434 
(N. D. Ill. 1926); Harris Trust & Sav. Bank v. Chicago Rys., 39 F.(2d) 
958 (N. D. Ill. 1929); Bell v. Kelly, 54 F.(2d) 395 (E. D. Ill. 1931); 
Schell v. Leander Clark College, 10 F.(2d) 542 (N. D. Iowa 1926); Wil- 
loughby v. Rogers, 20 F.(2d) 981 (D. Md. 1927); Metro-Goldwyn-Mayer 
Corp. v. Bijou Theatre Corp., 50 F.(2d) 908 (D. Mass. 1931); Acme White 
Lead & Color Works v. Republic Motor Truck Co., 284 Fed. 580 
(E. D. Mich. 1922); Wenborne-Karpen Dryer Co. v. Dort Motor Car Co., 
300 Fed. 404 (E. D. Mich. 1924); Harrington Bros., Inc. v. New York, 
35 F.(2d) 1009 (S. D. N. Y. 1929); Irving Trust Co. v. Marine Midland 
Trust Co., 47 F.(2d) 907 (S. D. N. Y. 1931); Overman v. Goodyear, 48 
F.(2d) 213 (S. D. N. Y. 1930); E. F. Hauserman Co. v. Wright, 1 F. Supp. 
43 a D. N. Y. 1932); Benjamin v. Stanley, 37 F.(2d) 904 (E. D. Pa. 
1930). 

Rule 38: Supreme Tribe of Ben-Hur v. Cauble, 255 U. S. 356 (1921); 
Bogart v. Southern Pac. Co., 290 Fed. 727 (C. C. A. 2d, 1923); Chamber of 
Commerce v. Federal Trade Comm., 13 F.(2d) 673 (C. C. A. 8th, 1926); 
Commodores Point Terminal Co. v. Hudnall, 283 Fed. 150 (S. D. Fla. 1922); 
Ball v. Bank of Bay Biscayne, 43 F.(2d) 214 (S. D. Fla. 1930); Carnahan v. 
Peabody, 31 F.(2d) 311 (S. D. N. Y. 1920); Gramling v. Maxwell, 52 F.(2d) 
256 (W. D.N. C. 1931). 

Rule 39: Supreme Tribe of Ben-Hur v. Cauble, 255 U. S. 356 (1921); 
United Shoe Mach. Corp. v. United States, 258 U. S. 451 (i922); Wichita 
R. R. & Lt. Co. v. Public Utilities Comm., 260 U. S. 48 (1922); Common- 
wealth Trust Co. v. Smith, 266 U. S. 152 (1924); Atwood v. Rhode Island 
Hospital Trust Co., 275 Fed. 513 (C. C. A. rst, 1921); Roos v. Texas Co., 
23 F.(2d) 171 (C. C. A. 2d, 1927); Halpin v. Savannah R. Elec. Co., 41 
F.(2d) 329 (C. C. A. 4th, 1930); Sinclair Ref. Co. v. Midland Oil Co., 
55 F.(2d) 42 (C. C. A. 4th, 1932); United States Mtg. & Trust Co. v. 
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Missouri, K. & T. Ry., 272 Fed. 458 (C. C. A. 5th, 1921); Nelson v. Hebert, 
296 Fed. 445 (C. C. A. 5th, 1924); Equitable Trust Co. v. Denney, 24 F.(2d) 
169 (C. C. A. 7th, 1928); United States v. Armstrong, 26 F.(2d) 227 
(C. C. A. 8th, 1928); Jones v. Box Elder County, 52 F.(2d) 340 (C. C. A. 
roth, 1931); Walrath v. Roberts, 12 F.(2d) 443 (N. D. Cal. 1925); United 
States v. Ladley, 51 F.(2d) 756 (D. Idaho 1931); Standard Stoker Co. v. 
Lower, 46 F.(2d) 678 (D. Md. 1931); Hazeltine Research Corp. v. Freed- 
Eisemann Radio Corp., 4 F.(2d) 867 (E. D. N. Y. 1924); Carnahan v. 
Peabody, 31 F.(2d) 311 (S. D. N. Y. 1929);,Ettenberg v. Blair, 36 F.(2d) 
989 (S. D. N. Y. 1926); Benjamin v. Stanley Co., 37 F.(2d) 904 (E. D. Pa. 

1930); Southwestern Tel. & Tel. Co. v. Walker Grain Co., 3 F.(2d) 819 
(N. D. Texas 1925); Roxana Petroleum Corp. v. Colquitt, 34 F.(2d) 470 
(W. D. Texas 1929). 

Rule 4o: Benjamin v. Stanley Co., 37 F.(2d) 904 (E. D. Pa. 1930). 

Rule 42: Benjamin v. Stanley Co., 37 F.(2d) 904 (E. D. Pa. 1930). 

Rule 43: United States v. Armstrong, 26 F.(2d) 227 (C. C. A. 8th, 1928); 
Benjamin v. Stanley Co., 37 F.(2d) 904 (E. D. Pa. 1930). 

Rule 44: Benjamin v. Stanley Co., 37 F.(2d) 904 (E. D. Pa. 1930). 

Rule 45: Brown-Crummer Inv. Co. v. Florala, 55 F.(2d) 238 (M. D. Ala. 
1931). : 

Rule 46: Los Angeles Brush Mfg. Corp. v. James, 272 U. S. 701 (1927); 
United Shoe Mach. Corp. v. Muther, 288 Fed. 283 (C. C. A. 1st, 1923); 
Kohn v. Eimer, 265 Fed. goo (C. C. A. 2d, 1920); Lee v. State Bank & 
Trust Co., 38 F.(2d) 45 (C. C. A. 2d, 1930); Anchor Brewing Co. v. United 
States, 5 F.(2d) 883 (C. C. A. 3d, 1925); Unkle v. Wills, 281 Fed. 29 
(C. C. A. 8th, 1922); Bowmaster v. Carroll, 23 F.(2d) 825 (C. C. A. 8th, 
1928); Neale v. McCormick, 19 F.(2d) 320 (C. C. A. gth, 1927); Buchhalter 
v. Rude, 54 F.(2d) 834 (C. C. A. roth, 1932); Universal Smelting & Ref. 
Co. v. Skelley Oil Co., 12 F.(2d) 271 (D. Del. 1926); Kuhn & Sons v. 
Letts, 285 Fed. 970 (App. D. C. 1923); Dick v. Lederle Antitoxin Labora- 
tories, 43 F.(2d) 628 (S. D. N. Y. 1930); Ramsey v. Home Mtg. Co., 47 
F.(2d) 621 (E. D. N. C. 1931); Pennsylvania R. R. System v. Pennsyl- 
vania R. R., 296 Fed. 220 (E. D. Pa. 1924); Deutsch v. Southern Imp. & 
Sec. Co., 53 F.(2d) 96 (N. D. Texas 1931); Carson v. American Smelting 
& Ref. Co., 25 F.(2d) 116 (W. D. Wash. 1928). 

Rule 47: Marks v. Leo Feist, Inc., 8 F.(2d) 460 (C. C. A. 2d, 1925); 
Kandle v. United States, 4 F.(2d) 183 (C. C. A. 3d, 1925); Quinlivan v. 
Dail-Overland Co., 274 Fed. 56 (C. C. A. 6th, 1921); Knaggs v. Cleveland- 
Cliffs Iron Co., 287 Fed. 314 (C. C. A. 6th, 1923); Nieman v. Plough 
Chemical Co., 22 F.(2d) 73 (C. C. A. 6th, 1927); Kentucky-Tennessee Lt. & 
Power Co. v. Paris, 48 F.(2d) 795 (C. C. A. 6th, 1931); Anderson v. Court, 
20 F.(2d) 132 (C. C. A. goth, 1927); Concrete Mixing & Conveying Co. v. 
Great Western Power Co., 46 F.(2d) 333 (N. D. Cal. 1928); Meyers v. 
Occidental Oil Corp., 283 Fed. 703 (D. Del. 1922); Reflectolyte Co. v. Edwin 
Guth Co., 31 F.(2d) 777 (E. D. Mo. 1927); Dern v. Tanner, 60 F.(2d) 
626 (D. Mont. 1932); Radio Corp. of Am. v. Edmond & Co., 18 F.(2d) 281 
(S. D. N. Y. 1926); Ettenberg v. Blair, 36 F.(2d) 989 (S. D. N. Y. 1926); 
Witmark & Sons v. Calloway, 22 F.(2d) 412 (E. D. Tenn. 1927); Deutsch 
v. Southern Imp. & Sec. Co., 53 F.(2d) 96 (N. D. Texas 1931). 

Rule 48: Kohn v. Eimer, 265 Fed. goo (C. C. A. 2d, 1920); Todd Eng., 
Dry Dock & Repair Co. v. United States, 32 F.(2d) 734 (C. C. A. sth, 
1929); Elgin Nat. Watch Co. v. Elgin Clock Co., 26 F.(2d) 376 (D. Del. 
1928), 

Rule 50: United States v. Chemical Foundation, Inc., 272 U. S. 1 
(1926); Straus v. Victor Talking Mach. Co., 297 Fed. 791 (C. C. A. 2d, 
1924); In re Borok, 50 F.(2d) 75 (C. C. A. 2d, 1931). 
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Rule 54: Nieman v. Plough Chemical Co., 22 F.(2d) 73 (C. C. A. 6th, 
1927); Concrete Mixing & Conveying Co. v. Great Western Power Co., 46 
F.(2d) 331 (N. D. Cal. 1928); 

Rule 56: Marks v. Leo Feist, Inc., 8 F.(2d) 460 (C. C. A. 2d, 1925); 
Kandle v. United States, 4 F.(2d) 183 (C. C. A. 3d, 1925); Quinlivan v. 
Dail-Overland Co., 274 Fed. 56 (C. C. A. 6th, 1921); Knaggs v. Cleveland- 
Cliffs Iron Co., 287 Fed. 314 (C. C. A. 6th, 1923); Carnegie Steel Co. v. 
Colorado Fuel & Iron Co., 14 F.(2d) 1 (C. C. A. 8th, 1926); Anderson 
v. Court, 20 F.(2d) 132 (C. C. A. gth, 1927); Concrete Mixing & Conveying 
Co. v. Great Western Power Co., 46 F.(2d) 331 (N. D. Cal. 1928); Meyers 
v. Occidental Oil Corp., 283 Fed. 703 (D. Del. 1922); Radio Corp. of Am. v. 
Edmond & Co., 18 F.(2d) 281 (S. D. N. Y. 1926); Deutsch v. Southern 
Imp. & Sec. Co., 53 F.(2d) 96 (N. D. Texas 1931). 

Rule 57: Maison Dorin Société Anonyme v. Arnold, 16 F.(2d) 977 
(C. C. A. 2d, 1927); Welch v. Ruggles-Coles Eng. Co., 19 F.(2d) 288 
(C. C. A. 2d, 1927); Quinlivan v. Dail-Overland Co., 274 Fed. 56 (C. C. A. 
6th, 1921); Pollitzer v. Jones, 40 F.(2d) 908 (C. C. A. 6th, 1930); Carnegie 
Steel Co. v. Colorado Fuel & Iron Co., 14 F.(2d) 1 (C. C. A. 8th, 1926); 
Pickett v. Stearns Co., 2 F.(2d) 600 (N. D. Ohio 1924); Deutsch v. 
Southern Imp. & Sec. Co., 53 F.(2d) 96 (N. D. Texas 1931). 

Rule 58: (43) Gasoline Products Co. v. American Ref. Co., 12 F.(2d) 
98 (D. Del. 1926); Taylor v. Ford Motor Co., 2 F.(2d) 473 (N. D. Ill. 
1924); Standard Oil Co. v. Universal Oil Products Co., 21 F.(2d) 159 
(N. D. Ill. 1927); International Cellucotton Products Co. v. Caledonia 
Cellulose Co., 55 F.(2d) 380 (M. D. Pa. 1932); Maywood v. Texas Co., 
17 F.(2d) 490 (N. D. Texas 1927). 

(44) Miller & Pardee v. Sweet Mfg. Co., 3 F.(2d) 198 (S. D. Cal. 1925); 
New Jersey Zinc Co. v. Dupont De Nemours & Co., 11 F.(2d) 908 (D. Del. 
1926); Taylor v. Ford Motor Co., 2 F.(2d) 473 (N. D. Ill. 1924); Standard 
Oil Co. v. Universal Oil Products Co., 21 F.(2d) 159 (N. D. Ill. 1927); 
Byron Weston Co. v. Brown Paper Co., 13 F.(2d) 412 (D. Mass. 1926); 
Wright v. Dodge Bros., 300 Fed. 455 (E. D. Mich. 1924); Earp Thomas 
Farmogerm Co. v. Stimuplant Laboratories, 38 F.(2d) 691 (E. D. N. Y. 
1930); Maywood v. Texas Co., 17 F.(2d) 490 (N. D. Texas 1927); Smith v. 
United States, 57 F.(2d) 351 (W. D. Wash. 1930). 

(45) Perkins Oil Well Cementing Co. v. Owen, 293 Fed. 759 (S. D. Cal. 
1923); Taylor v. Ford Motor Co., 2 F.(2d) 473 (N. D. Ill. 1924); Byron 
Weston Co. v. Brown Paper Co., 13 F.(2d) 412 (D. Mass. 1926); Texas 
Co. v. Gulf Ref. Co., 12 F.(2d) 317 (S. D. Texas 1926). 

(46) Becher v. Contoure Laboratories, Inc., 279 U. S. 388 (1929); Allen- 
Qualley Co. v. Shellmar Products Co., 31 F.(2d) 293 (N. D. Ill. 1929); 
Grasselli Chemical Co. v. National Aniline & Chemical Co., 282 Fed. 379 
(S. D. N. Y. 1920); John Wood Mfg. Co. v. Keiner-Williams Stamping Co., 
4 F.(2d) 615 (E. D. N. Y. 1925); Claude Neon Lights v. Machlett & Son, 
31 F.(2d) 983 (E. D. N. Y. 1926); Claude Neon Lights v. Rainbow Light 
Co., 31 F.(2d) 988 (S. D. N. Y. 1927); Steinfur Patents Corp. v. Moos Fur 
Dyeing Corp., 54 F.(2d) 813 (E. D. N. Y. 1931). 

(47) Wilson v. Union Tool Co., 275 Fed. 624 (S. D. Cal. 1921); Cobb 
Temperature Regulator Co. v. Baird, 292 Fed. go9 (S. D. Cal. 1923); 
Perkins Oil Well Cementing Co. v. Owen, 293 Fed. 759 (S. D. Cal. 1923); 
Clairemont Sterilized Egg Co. v. Kasser Egg Process Co., 14 F.(2d) 143 
(N. D. Cal. 1926); Paraffine Cos. v. Wieland, 17 F.(2d) 992 (N. D. Cal. 
1927); Schlage Lock Co. v. Pratt-Rymer Co., 46 F.(2d) 703 (N. D. Cal. 
1931); The Best Foods v. Hemphill Packing Co., 300 Fed. 642 (D. Del. 
1924); Standard Oil Co. v. Roxana Pet. Corp., 9 F.(2d) 453 (S. D. ‘Ill. 
1925); Taylor v. Ford Motor Co., 2 F.(2d) 473 (N. D. Ill. 1924); Standard 
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Oil Co. v. Universal Oil Products Co., 21 F.(2d) 159 (N. D. Ill. 1927); 
Beacon Folding Mach. Co. v. Rotary Mach. Co., 17 F.(2d) 934 (D. Mass. 
1927); Blackmore v. Collins, 286 Fed. 629 (E. D. Mich. 1923); Grasselli 
Chemical Co. v. National Aniline & Chemical Co., 282 Fed. 379 (S. D. N. Y. 
1920); Healthometer Egg Process Co. v. Jacobs Bros. Co., 12 F.(2d) 96 
(N. D. N. Y. 1926); Koehring Co. v. Foote Co., 21 F.(2d) 569 (W. D. N. Y. 
1927). 

748) Federal Trade Comm. v. American Tobacco Co., 264 U. S. 298 
(1924); Brown v. United States, 276 U: S. 134 (1928); Porto Rican 
American Tobacco Co. v. American Tobacco Co., 30 F.(2d) 234 (C. C. A. 
2d, 1929); Citizens’ Bank v. Moore, 20 F.(2d) 791 (C. C. A. 4th, 1927); 
American Bank & Trust Co. v. Federal Reserve Bank, 284 Fed. 424 (C. C. A. 
sth, 1922); Fidelity & Dep. Co. v. Central Bank, 48 F.(2d) 477 (C. C. A. 
8th, 1931); Keaton v. Kennamer, 42 F.(2d) 814 (C. C. A. 1oth, 1930); 
Sachs v. Hartford Elec. Supply Co., 26 F.(2d) 120 (D. Conn. 1928); Hart- 
ford v. Cleveland Automobile Co., 275 Fed. 590 (D. Del. 1921); Universal 
Oil Products Co. v. Skelley Oil Co., 12 F.(2d) 271 (D. Del. 1926); McGrew 
v. McGrew, 298 Fed. 204 (App. D. C. 1924); Standard Oil Co. v. Roxana 
Pet. Corp., 9 F.(2d) 453 (S. D. Ill. 1925); National Pigments & Chemical 
Co. v. Shreveport Chemical Co., 46 F.(2d) 355 (W. D. La. 1930); Wright v. 
Dodge Bros., 300 Fed. 455 (E. D. Mich. 1924); McLeod Tire Corp. v. B. F. 
Goodrich Co., 268 Fed. 205 (S. D. N. Y. 1920); Murray Mfg. Co. v. Sumner 
Iron Works, 286 Fed. 451 (D. Ore. 1923). 

Other cases applying this rule are: Bradford v. Indiana Harbor Belt R. R., 
300 Fed. 78 (C. C. A. 7th, 1924); Preston v. Equity Sav. Bank, 287 Fed. 
1003 (App. D. C. 1923); J re Johnson & Moffat, 15 F.(2d) 728 (S. D. Fla. 
1926); Planter’s Oil Co. v. Burrow Co., 18 F.(2d) 107 (E. D. Miss. 1924); 
O’Brien v. Mackey, 36 F.(2d) 89 (S. D. N. Y. 1929); The Favorita, 35 
F.(2d) 352 (S. D. N. Y. 1929); Jn re Robert T. Cochran & Co., 44 F.(2d) 
417 (S. D. N. Y. 1930); The Henry S. Grove, 287 Fed. 247 (W. D. Wash. 
1923); Rohde Leather Co. v. Duncan & Sons, 15 F.(2d) 103 (D. Wash. 
1926). 

Rule 59: American Pipe & Const. Co. v. Westchester County, 292 Fed. 941 
(C. C. A. 2d, 1923); Walker v. Wilkinson, 3 F.(2d) 867 (C. C. A. 5th, 1925); 
Smith v. Brown, 3 F.(2d) 926 (C. C. A. 5th, 1925); Barrick v. Pratt, 32 F.(2d) 
732 (C. C. A. 5th, 1929); Dickinson v. O. & W. Thum Co., 8 F.(2d) 570 
(C. C. A. 6th, 1925); General Fire Extinguisher Co. v. Equitable Trust Co., 17 
F.(2d) 968 (C. C. A. 6th, 1927); Zw re Parker, 283 Fed. 404 (C. C. A. 7th, 
1921); Standard Scale & Supply Co. v. Cropp Concrete Mach. Co., 6 F.(2d) 447 
(C. C. A. 7th, 1925); Peter Schoenhofen Brewing Co. v. Alvey-Ferguson Co., 
14 F.(2d) 945 (C. C. A. 7th, 1926); L. P. Larson, Jr., Co. v. Wm. Wrigley, 
Jr., Co., 20 F.(2d) 830 (C. C. A. 7th, 1927); Fairbanks, Morse & Co. v. 
American Valve & Meter Co., 34 F.(2d) 869 (C. C. A. 7th, 1929); Arm- 
strong v. Belding Bros. & Co., 280 Fed. 895 (D. Conn. 1922); Central Union 
Trust Co. v. Martin, 5 F.(2d) 116 (S. D. Fla. 1925); Morgan v. Grass 
Fibre Pulp & Paper Corp., 11 F.(2d) 431 (S. D. Fla. 1926); Thomson 
Mach. Co. v. Sternberg, 55 F.(2d) 715 (N. D. Ill. 1931); Arseekay Syndi- 
cat, Inc. v. Burwell, 53 F.(2d) 705 (E. D. N. Y. 1931); Seaboard Nat. 
Bank v. Rogers Milk Products Co., 54 F.(2d) 411 (S. D. N. Y. 1931); 
Ramsey v. Home Mtg. Co., 47 F.(2d) 621 (E. D. N. C. 1931); Berlin v. 
Evans, 300 Fed. 677 (E. D. Pa. 1924); McDowell v. Heiner, 9 F.(2d) 120 
(W. D. Pa. 1925); Jn re Brint, 18 F.(2d) 364 (E. D. Pa. 1927); Tucker 
Bros. Mfg. Co. v. Dallas Mach. & Tool Co., 286 Fed. 754 (N. D. Texas 1923). 

Rule 614: Cf. Budd Mfg. Co. v. Wilson, 7 F.(2d) 746 (E. D. Mich. 1925). 

Rule 62: In re Borok, 50 F.(2d) 75 (C. C. A. 2d, 1931); Citizen’s Bank 
v. Moore, 20 F.(2d) 791 (C. C. A. 4th, 1927); Standard Scale & Supply Co. 





































TE ESR STE TT 























674 HARVARD LAW REVIEW 


v. Cropp Concrete Mach. Co., 6 F.(2d) 447 (C. C. A. 7th, 1925); Rauer v. 
Hatfield, 295 Fed. 48 (C. C. A. gth, 1924); Jn re Felts, 205 Fed. 983 
(N. D. Iowa 1909); Budd Mfg. Co. v. Wilson, 7 F.(2d) 746 (E. D. Mich. 
1925); Jn re Standard Oil Co., 284 Fed. 526 (S. D. N. Y. 1922); Ramsey v. 
Home Mtg. Co., 47 F.(2d) 621 (E. D. N. C. 1931); Roxana Pet. Corp. v. 
Colquitt, 34 F.(2d) 470 (W. D. Texas 1929); Carson v. American Smelting 
& Ref. Co., 25 F.(2d) 116 (W. D. Wash. 1928). 

Rule 63: Standard Scale & Supply Co. v. Cropp Concrete Mach. Co., 
6 F.(2d) 447 (C. C. A. 7th, 1925); Schoenhofen Brewing Co. v. Alvey- 
Ferguson Co., 14 F.(2d) 945 (C. C. A. 7th, 1926); L. P. Larson, Jr., Co. v. 
Wm. Wrigley, Jr., Co., 20 F.(2d) 830 (C. C. A. 7th, 1927); Fairbanks, 
Morse & Co. v. American Valve & Meter Co., 34 F.(2d) 869 (C. C. A. 7th, 
1929); Armstrong v. Belding Bros. & Co., 280 Fed. 895 (D. Conn. 1922); 
Carson v. American Smelting & Ref. Co., 25 F.(2d) 116 (W. D. Wash. 1928). 

Rule 66: American Pipe & Const. Co. v. Westchester County, 292 Fed. 
g41 (C. C. A. 2d, 1923); General Fire Extinguisher Co. v. Equitable Trust 
Co., 17 F.(2d) 968 (C. C. A. 6th, 1927); Dickinson v. O. & W. Thum Co., 
8 F.(2d) 570 (C. C. A. 6th, 1925); Armstrong v. Belding Bros. & Co., 280 
Fed. 895 (D. Conn. 1922); Morgan v. Grass Fibre Corp., 11 F.(2d) 431 
(S. D. Fla. 1926); Thomson Mach. Co. v. Sternberg, 55 F.(2d) 715 
(N. D. Ill. 1931); Ju re Kenney & Greenwood, 23 F.(2d) 681.(D. Me. 
1928); Seaboard Nat. Bank v. Rogers Milk Products Co., 54 F.(2d) 411 
(S. D. N. Y. 1931); Jn re Brint, 18 F.(2d) 364 (E. D. Pa. 1927). 

Rule 67: Budd v. Wilson, 7 F.(2d) 746 (E. D. Mich. 1925). 

Rule 68: In re Borok, 50 F.(2d) 75 (C. C. A. 2d, 1931); Rauer v. 
Hatfield, 295 Fed. 48 (C. C. A. oth, 1924); J re Standard Oil Co., 284 Fed. 
526 (S. D. N. Y. 1922); Roxana Pet. Corp. v. Colquitt, 34 F.(2d) 470 
(W. D. Texas 1929). 

Rule 69: Bailey v. Crump, 41 F.(2d) 733 (C. C. A. 4th, 1930); Motor- 
frigerator v. Frigidaire Sales Corp., 59 F.(2d) 622 (C. C. A. 4th, 1932). 

Rule 70: Franz v. Buder, 38 F.(2d) 605 (C. C. A. 8th, 1930); The 
Verona, 40 F.(2d) 742 (W. D. Wash. 1929). 

Rule 704: See Hopkins, Feperat Equity Rutes (7th ed. 1930) 290; 
Railroad Comm. v. Maxcy, 281 U. S. 82 (1930); Panama Mail S. S. Co. v. 
Vargas, 281 U. S. 670 (1930); Meadows v. Cheshire, 58 F.(2d) 628 (C. C. A. 
4th, 1932); Briggs v. United States, 45 F.(2d) 479 (C. C. A. 6th, 1930); 
Queen Ins. Co. v. Citro, 58 F.(2d) 107 (C. C. A. 7th, 1932); Parker v. 
St. Sure, 53 F.(2d) 706 (C. C. A. oth, 1931); Larkin Packing Co. v. Hin- 
derliter Tool Co., 60 F.(2d) 491 (C. C. A. roth, 1932); American Can Co. v. 
M. J. B. Co., 52 F.(2d) 904 (D. Del. 1931); Kaser Process Pie Co. v. Pie 
Bakeries, 50 F.(2d) 414 (N. D. Ill. 1931); Metropolitan Device Corp. v. 
American Casting & Mfg. Corp., 46 F.(2d) 509 (E. D. N. Y. 1931); Lewys 
v. O'Neill, 49 F.(2d) 603 (S. D. N. Y. 1931). 

Rule 71: Elliott Addressing Mach. Co. v. Addressing Typewriter Stencil 
Corp., 31 F.(2d) 282 (C. C. A. 2d, 1929); Miller v. Hamner, 269 Fed. 891 
(C. C. A. 3d, 1920); Finefrock v. Kenova Mine Car Co., 22 F.(2d) 627 
(C. C. A. 4th, 1927); Merrell-Soule Co. v. Northland Dairy Co., 28 F.(2d) 
924 (C. C. A. 6th, 1928); Gasaway v. Borderland Coal Corp., 278 Fed. 56 
(C. C. A. 7th, 1921); Chouteau Trust Co. v. Massachusetts Bonding & Ins. 
Co., 1 F.(2d) 136 (C. C. A. 8th, 1924); Zaring v. Strauss & Co., 30 F.(2d) 
313 (C. C. A. oth, 1929); Kansas City Life Ins. Co. v. Shirk, 50 F.(2d) 
1046 (C. C. A. roth, 1931); Lewis v. Ingram, 57 F.(2d) 463 (C. C. A. roth, 
1932); Larkin Packing Co. v. Hinderliter Tool Co., 60 F.(2d) 491 (C. C. A. 
1oth, 1932); Slayton v. Crittenden County, 284 Fed. 858 (E. D. Ark. 1922); 
Kellogg v. Schaueble, 273 Fed. 1o12 (S. D. Miss. 1921). 
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Rule 72: Larkin Packing Co. v. Hinderliter Tool Co., 60 F.(2d) 491 
(C. C. A. roth, 1932). 

Rule 73: Druggan v. Anderson, 269 U. S. 36 (1925); Lawrence v. 
St. Louis-San Francisco Ry., 274 U. S. 588 (1927); Lewinsohn v. United 
States, 278 Fed. 421 (C. C. A. 7th, 1922); McFarland v. United States, 295 
Fed. 648 (C. C. A. 7th, 1923); Franz v. Franz, 15 F.(2d) 797 (C. C. A. 
8th, 1926). 

Rule 74: Cumberland Tel. & Tel. Co. v. Louisiana Public Serv. Comm., 
260 U. S. 212 (1922); Virginia Ry. v. United States, 272 U. S. 658 (1926); 
Louisville & N. R. R. v. Western Union Tel. Co., 268 Fed. 4 (C. C. A. 6th, 
1920); New York Life Ins. Co. v. Marshall, 21 F.(2d) 172 (E. D. La. 1927); 
Cunard S. S. Co. v. Mellon, 284 Fed. 890 (S. D. N. Y. 1922); Great Northern 
Ry. v. Board of R. R. Comm’rs, 33 F.(2d) 934 (D. N. D. 1929). 

Rule 75: Newton v. Consolidated Gas Co., 258 U. S. 165 (1922); Hous- 
ton v. Southwestern Bell Tel. Co., 259 U. S. 318 (1922); Barber Asphalt 
Pav. Co. v. Standard Asphalt & Rubber Co., 274 U. S. 728 (1927), s.c., 
275 U. S. 372 (1928); Fairbanks, Morse & Co. v. American Valve & Meter 
Co., 276 U. S. 305 (1928); Greene v. Hulse, 33 F.(2d) 121 (C. C. A. 2d, 
1929); Roxana Pet. Co. v. Rush, 295 Fed. 844 (C. C. A. 5th, 1924); Wade 
v. Leach, 2 F.(2d) 367 (C. C. A. 5th, 1924); Buckeye Cotton Oil Co. v. 
Ragland, 11 F.(2d) 231 (C. C. A. 5th, 1926); Ralston Purina Co. v. Western 
Grain Co., 23 F.(2d) 253 (C. C. A. 5th, 1928); Moss v. Gilchrist-Fordney 
Co., 24 F.(2d) 931 (C. C. A. 5th, 1928); Goodwin v. United States, 295 
Fed. 856 (C. C. A. 6th, 1924); Jn re Jewell Elec. Instrument Co., 283 Fed. 
978 (C. C. A. 7th, 1922); Ju re Wilson, 16 F.(2d) 177 (C. C. A. 7th, 1926); 
Barber Asphalt Pav. Co. v. Standard Asphalt & Rubber Co., 16 F.(2d) 751 
(C. C. A. 7th, 1926); Fairbanks, Morse & Co. v. American Valve & Meter 
Co., 18 F.(2d) 716 (C. C. A. 7th, 1926), s.c., 34 F.(2d) 869 (C. C. A. 7th, 
1929); Sussex Land & Live Stock Co. v. Midwest Ref. Co., 294 Fed. 597 
(C. C. A. 8th, 1923); Simmons v. Stern, 9 F.(2d) 256 (C. C. A. 8th, 1925); 
Ingram v. Fidelity-Phoenix Fire Ins. Co., 16 F.(2d) 251 (C. C. A. 8th, 
1926); Oriole Phonograph Co. v. Kansas City Fabric Products Co., 34 F.(2d) 
400 (C. C. A. 8th, 1929); Williamson v. Chicago Mill & Lumber Corp., 59 
F.(2d) 918 (C. C. A. 8th, 1932); Stennick v. Jones, 282 Fed. 161 (C. C. A. 
gth, 1922); Hewitt v. Equitable Life Assur. Soc., 8 F.(2d) 706 (C. C. A. oth, 
1925); Woods v. First Nat. Bank, 16 F.(2d) 856 (C. C. A. gth, 1926); 
Baltuff v. United States, 28 F.(2d) 864 (C. C. A. oth, 1928); Hughes v. 
Reed, 46 F.(2d) 435 (C. C. A. roth, 1931). 

Rule 76: Newton v. Consolidated Gas Co., 258 U. S. 165 (1922); Barber 
Asphalt Pav. Co. v. Standard Asphalt & Rubber Co., 275 U. S. 372 (1928), 
s.c., 16 F.(2d) 751 (C. C.-A. 7th, 1926); Fairbanks, Morse & Co. v. American 
Valve & Meter Co., 18 F.(2d) 716 (C. C. A. 7th, 1926). 

Rule 77: Fairbanks, Morse & Co. v. American Vaive & Meter Co., 18 
F.(2d) 716 (C. C. A. 7th, 1926); Quagon v. Biddle, 5 F.(2d) 608 (C. C. A. 
8th, 1925). 

Rule 80: Ayer v. Kemper, 48 F.(2d) 11 (C. C. A. 2d, 1931). 

Rule 81: Ross v. Grafton Power Co., 60 F.(2d) 663 (D. Vt. 1932). 
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THE Court oF Crarmms: JupicIaL PowER AND CONGRESSIONAL 
REviEw. — The action of Congress in “ remanding” the “ case” of 
Pocono Pines Assembly Hotels Co. v. United States + to the Court of 
Claims raises important questions as to the nature of the decisions 
ef that tribunal.? Are they advisory merely? Or, do they constitute 
judgments that Congress cannot constitutionally review? * The Court 
of Claims complied with the dictate of Congress by referring the matter 
to a commissioner for ascertainment of further facts.t The claimant 
petitioned for revocation of this order of reference on the ground that 
Congress was attempting to exercise a power of judicial review, impairing 
the finality of judgments of the Court of Claims and transcending the 
authority vested in the legislature by the Constitution. It was held 
that the remanding statute merely asked for “ certain facts to aid Con- 
gress ” in determining whether to pay an admittedly final judgment and 
did not “ in any manner effect [sic] the finality ” of the judgment itself.5 

The holding of the Court of Claims thus interpreted the remanding 





1 69 Ct. Cl. 91 (1930). The court, in the exercise of its general jurisdiction, en- 
tertained a claim against the government. The defense was rested upon the con- 
tention that the burden of proof was upon the claimant and that this burden had 
not been sustained. The court found for the claimant and rejected two motions for 
new trials upon the ground that the evidence for the government at all times had 
been available. The government did not petition for certiorari. The judgment, in 
the sum of $227,239.54, having been certified to Congress as a lawful debt, the 
Comptroller General suggested that the government had not presented its sub- 
stantive defenses and recommended that the case be remanded with instructions to 
grant a new trial. See 74 Conc. Rec. 6077 (1931) ; cf. 75 id. 3358-61 (1932). 

2 46 Stat. 1622 (1931): “ The case of Pocono Pines Assembly Hotels Company 
against United States of America, Number J-543 be, and hereby is, remanded to 
the United States Court of Claims with complete authority, the statute of limita- 
tions or rule of procedure to the contrary notwithstanding, to hear testimony as to 
the actual facts involved in the litigation and with instructions to report its finding 
of facts to Congress at the earliest practicable moment.” 

3 Prior to the present congressional action, it had not been doubted that the 
United States was bound by the doctrine of res judicata. United States v. Nourse, 
9 Pet. 8 (U. S. 1835) ; Fendall v. United States, 14 Ct. Cl. 247 (1879) ; Weisburger 
v. United States, 54 Ct. Cl. 1 (1918). And granting a new trial has always been 
considered a judicial function. Merril v. Sherburne, 1 N. H. 199 (1818); G. & D. 
Taylor & Co. v. Place, 4 R. I. 324 (1856) ; see Nock v. United States, 2 Ct. Cl. 451, 
457 (1866). The instant situation is substantially dissimilar from the scattered in- 
stances where Congress has waived, for the benefit of a claimant, defenses of res 
judicata or the Statute of Limitations. Cf., e.g., 20 STAT. 324 (1879) ; 22 STAT. 635 
(1883); 24 STAT. 404 (1887); 28 Stat. 664 (1895), repealed, 29 Stat. 669 (1897) 
(permitting the levy of a higher rate of interest) ; see Cherokee Nation v. United 
States, 270 U. S. 476, 486 (1926). Compare note 68, infra. 

4 The court docketed this action, not as a proceeding in the original cause, but 
as “ Congressional Reference No. A”. It has since tendered its report to Congress. 
See 76 Congressional Record, Dec. 5, 1932, at 18; id. Dec. 6, 1932, at 49. 

5 73 Ct. Cl. 447 (1932), (1932) 27 Int. L. Rev. 68. The Hotels Company peti- 
tioned the Supreme Court for a writ of mandamus or prohibition to prevent further 
action in the Court of Claims. The petition was unopposed, and the Court of 
Claims itself submitted a memorandum suggesting the necessity of settling the ques- 
tions raised by the case. See Memorandum in Behalf of the United States Court 
of Claims, Ex parte Pocono Pines Assembly Hotels Co., 285 U. S. 526 (1932). The 
Supreme Court, however, denied the petition without opinion. Ex parte Pocono 
Pines Assembly Hotels Co., supra. The action of the Supreme Court probably indi- 
cates nothing as to the merits of the case. See Sloss, Mandamus in the Supreme 
Court Since the Judiciary Act of 1925 (1932) 46 Harv. L, Rev. 114-17. 
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act as addressed to the advisory function imposed on it by Congress * 
—a function independent of the general jurisdiction under which the 
court decided the Pocono Pines case’ — and rendered unnecessary a 
square holding upon the constitutional power of Congress to grant a new 
trial. The legislative history of the measure lends color to the inter- 
pretation,® and upon this ground the decision can well be supported.° 
The significance of the case lies in the court’s emphatic denial of a 
revisory power in Congress over judgments rendered in the exercise of 
its general jurisdiction.’° Validity of this contention must depend upon 
the prior assumptions that the court enjoys “ judicial power ” and that 
this power is of such a nature that it falls within the protection of the 
doctrine of separation of powers. 

Both assumptions must be examined in the light of the implications 
of the elaborate dicta in Ex parte Bakelite Corp.1 | Mr. Justice Van 
Devanter, pointing out that the power of Congress to create courts is not 
limited by Article III, § 1,'* went out of his way to classify the Court 





6 Matters may be referred to the Court of Claims for advisory opinions by the 
executive departments or either house of Congress. See 22 Srar. 485 (1883), 24 
SraT. 507 (1887), 28 U. S. C. §§ 254, 257 (1926). The advisory nature of these find- 
ings precludes review by the Supreme Court. Jn re Sanborn, 148 U. S. 222 (1893). 
This function has become of minor importance in the business of the Court of 
Claims. See Pocono Pines Assembly Hotels Co. v. United States, 73 Ct. Cl. 447, 
487 (1932). 

7 This jurisdiction dates from the Act of March 3, 1863. 12 Stat. 765-66. See 
notes 14-16, infra. 

8 The original provision, suggested by the Comptroller General, in unambiguous 
language “ directed ” the Court of Claims “to grant the United States a new trial 
... find the facts ...and render judgment accordingly... .” See 74 Cone. 
Rec. 6079 (1931). Senators Borah and Robinson (Ark.) voiced strong opposition 
to the measure on the ground that Congress could not “ take any action which 
would invalidate the judgment, because that is rendered by a court of competent 
jurisdiction, and is conclusive as between parties, in so far as the determination of 
liability is concerned.” See 74 id. 6074; cf. id. 5939-42, 5945, 5949-56, 6070-84. The 
chairman of the subcommittee in charge of the measure contended that Congress 
had “ final jurisdiction in the matter”. See 74 id. 5953. This bill was lost upon 
a point of order, but as a compromise measure Senator Glass proposed the wording 
finally enacted, which was acquiesced in by Senator Robinson as “free from any 
implications ”. The House of Representatives finally agreed with the provision in 
conference. See 74 id. 6652. 

It is significant that the measure was enacted as part of an appropriation bill in 
the closing days of the short session. The provision was never referred to the 
Judiciary Committee of either house, and the senators in actual charge were mem- 
bers of the Appropriations Committee. Cf. Colgate v. United States, 280 U. S. 43, 
47 (1929). The only substantial argument against the finality of decisions of the 
Court of Claims was advanced in a letter and memorandum submitted by the legal 
counsel for the Comptroller General. See 74 Conc. Rec. 6083-84 (1931). 

® The two dissenting judges strongly argued that the use of the word “ case” 
rather than “ claim ” and “ remanded ” rather than “ referred ” clearly indicated an 
assumption by Congress of appellate jurisdiction. See 73 Ct. Cl. at 504. The word- 
ing of the statute, however, may be explained by its origin. See note 8, supra. 

10 See 73 Ct. Cl. at 492 et seq. 

11 249 U. S. 438 (1929). The immediate issue involved one of the flexible pro- 
visions of the Tariff Act of 1922 which gave the Court of Customs Appeals juris- 
diction to review findings of the Tariff Commission. Although it was not clear that 
the decisions would control the action of the president, the Supreme Court held that 
it could exercise the jurisdiction because it was a “ legislative court”. See Katz, 
Federal Legislative Courts (1930) 43 Harv. L. Rev. 894. 

12 “ The judicial Power of the United States, shall be vested in one supreme 
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of Claims as a “ legislative court ”, established by Congress in exercise 
of the power “ to pay the Debts . . . of the United States ” conferred 
upon it by Article I, § 8.1* His classification has foundation in the 
history of the court,’* dating from 1863 when Congress conferred upon 
a tribunal, originally purely advisory,’® the power to render “ final ” 
judgments subject only to review in the Supreme Court; *° in the nature 
of the business intrusted to it, claims against the United States “‘ suscep- 
tible of legislative or executive determination ”; * in the nature of its 
proceedings; 1° and in the duty of the court to render advisory opinions, 





Court, and in such inferior Courts as the Congress may from time to time ordain 
and establish.” The concept of legislative courts, not established under this clause, 
dates from American Insurance Co. v. Canter, 1 Pet. 511 (U.S. 1828), in which 
Chief Justice Marshall held that territorial courts were of this character. The Bake- 
lite opinion indicates that the courts of the District of Columbia also fall in this 
category, as established under Article I, §8. Cf. Postum Cereal Co. v. California 
Fig Nut Co., 272 U.S. 693 (1927). 

18 See Ex parte Bakelite Corp., 279 U. S. 438, 452-55 (1929). Prior to the 
Bakelite case it was generally assumed that the Court of Claims was a constitutional 
court. See United States v. Union Pac. R. R., 98 U. S. 569, 603 (1878) ; Sanborn v. 
United States, 27 Ct. Cl. 485, 490 (1892), mandamus denied, sub nom. In re San- 
born, 148 U. S. 222 (1893); James v. United States, 38 Ct. Cl. 615, 630 (1903), 
rev'd on other grounds, 202 U.S. 401 (1906); Brack, ConstiTruTIONAL LAw (4th 
ed. 1927) $98; 2 WiLLoucHBy, THE CoNSTITUTIONAL LAW OF THE UNITED STATES 
(2d ed. 1929) § 788. Contra: McCrain, ConstituTIONAL LAW IN THE UNITED 
States (1913) § 165. Counsel in both the Bakelite and Pocono Pines cases argued 
that it was a constitutional court, and that its advisory jurisdiction was unconstitu- 
tional. See Supplemental Brief of Bakelite Corp. 27; Supplemental Brief of Pocono 
Pines Assembly Hotels Co. in the Court of Claims 104. 

14 See RicHARDSON, History, JURISDICTION AND PRACTICE OF THE COURT OF 
Crarms (2d ed. 1885). For attempts to establish a similar body prior to 1855, see 
Rightmire, Special Federal Courts (1910) 13 Itu. L. Rev. 15, 19; McGuire, Con- 
troversies With the United States (1928) 16 Gro. L. J. 454. 

15 When established in 1855 it was a court only in name, its conclusions being 
findings of fact rather than judgments. 10 Strat. 612 (1855); Nourse v. United 
States, 2 Ct. Cl. 214 (1866) ; Belt v. United States, 15 Ct. Cl. 92 (1870). 

16 In 1863 the court was completely reorganized, jurisdiction given to consider 
counterclaims, and provision made for appeal to the Supreme Court from a “ final 
judgment or decree”. See 12 Stat. 765-66 (1863). In Gordon v. United States, 
2 Wall. 561 (U.S. 1865), the Supreme Court refused to exercise appellate jurisdic- 
tion. The opinion of the Court, set out in 17 L. Ed. g21, and in 7 Ct. Cl. 1, stated: 
“ We think that the authority given to the head of an Executive Department, by 
necessary implication . . . , to revise all the decisions of that court requiring pay- 
ment of money, denies to it the judicial power from the exercise of which alone 
appeals can be taken to this court.’ See United States v. Jones, 119 U. S. 477, 478 
(1886). The opinion led to the repeal of the offending section in 1866. See 14 Start. 
9 (1866). Since then the Supreme Court has freely entertained appeals. Cf. De 
Groot v. United States, 5 Wall. 419 (U. S. 1866) ; United States v. Jones, 119 U. S. 
477 (1886). It is probable that the section was originally misconstrued by the Su- 
preme Court. See FRANKFURTER AND Katz, CASES ON FEDERAL JURISDICTION (1931) 
zon. At the present time review is by certiorari. See 43 STat. 939 (1925), 28 
U.S. C. § 288 (1926) ; Louisville Bedding Co. v. United States, 269 U.S. 533 (1925). 

17 “ The mode of determining matters of this class is completely within congres- 
sional control. Congress may reserve to itself the power to decide, may delegate 
that power to executive officers, or may commit it to judicial tribunals.” See Ex 
parte Bakelite Corp., 279 U.S. 438, 451 (1929). 

18 Mr. Justice Van Devanter laid stress upon the fact that trial by jury is not 
required in the Court of Claims. McElrath v. United States, 102 U. S. 426 (1880). 
But the Seventh Amendment has been held to apply to actions in the territorial 
courts and those of the District of Columbia. Reynolds v. United States, 98 U. S. 
145 (1879) ; Capital Traction Co. v. Hof, 174 U.S. 1 (1899). 
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one that could not be imposed upon constitutional courts organized 
under Article III, §1.1° That the Court unanimously disapproved a 
decision rendered by the same bench four years earlier holding that the 
salary of judges of the Court of Claims was protected by Article ITI, § 1 
lends weight to the Justice’s statements.?® Whether the reasoning that 
denies salary and tenure protection to the judges extends to the con- 
clusion that the Court of Claims, as a legislative court, does not exercise 
judicial power protected by the separation of powers is a question 
Mr. Justice Van Devanter leaves unanswered.** 

Although the answer to that question is far from clear, there are 
indications that the Court of Claims possesses the attributes of judicial 
power. The concurrent jurisdiction of the district courts over small 
claims ** suggests that the subject matter in dispute is at least “ suscepti- 
ble of judicial determination ”.?* The court has been given the authority 
to punish for contempt,”* a power which the Supreme Court has indi- 





19 Hayburn’s Case, 2 Dall. 409 (U. S. 1793) ; United States v. Ferreira, 13 How. 
40 (U.S. 1851) ; United States v. Green, 105 Fed. 269 (E. D. Pa. 1900) ; Mactavish 
v. Miles, 263 Fed. 457 (D. Md. 1920) ; cf. Muskrat v. United States, 219 U. S. 346 
(1911); Willing v. Chicago Auditorium Ass’n, 277 U. S. 274 (1928); see Notes 
(1927) 41 Harv. L. Rev. 232; (1932) 45 id. 1089. 

20 Miles v. Graham, 268 U. S. 501 (1925). The Court there followed Evans v. 
Gore, 253 U.S. 245 (1920), in deciding that the federal income tax could not be ap- 
plied to the salary of judges of the Court of Claims. Only Mr. Justice Brandeis dis- 
sented. Although the point was not raised, it is necessarily implicit in the decision 
that the Court of Claims was there considered a constitutional court. The Bakelite 
opinion must be taken to overrule Miles v. Graham. See Katz, supra note 11, at 
906-07. The judges of the territorial courts have never been protected by the pro- 
visions of Article III. United States v. Fisher, 109 U.S. 143 (1883) (salary may be 
reduced) ; McAllister v. United States, 141 U.S. 174 (1891) (judge may be removed 
irrespective of good behavior). In the McAllister case it is noteworthy that the re- 
moval was accomplished, not by impeachment, but through suspension and removal 
by the president as in the case of administrative officers. 

21 The only reference to finality in the judgments of the Court of Claims is 
found in the statement that some of its decisions “. . . were to have effect as bind- 
ing judgments, but others were still to be merely advisory. This is true at the 
present time.” 279 U.S. at 454. 

22 24 Strat. 505 (1887), 43 STAT. 972 (1925), 28 U.S. C. § 41(20) (1926). The 
validity of this jurisdiction does not seem to have been questioned, though there 
are statements that it is a “ special jurisdiction”. See Reid v. United States, 211 
U. S. 529, 538 (1909) ; United States v. McCrory, 119 Fed. 861, 864 (C. C. A. sth, 
1903). 

28 This presumes that in exercising concurrent jurisdiction the district courts 
are employing judicial power. Mr. Justice Brandeis, referring to naturalization pro- 
ceedings, has stated: ‘“ Whether a proceeding which results in a grant is a judicial 
one, does not depend upon the nature of the thing granted, but upon the nature of 
the proceeding which Congress has provided for securing the grant.” See Tutun v. 
United States, 270 U. S. 568, 576 (1926). But see Martin v. Hunter’s Lessee, 1 
Wheat. 304, 338 (U.S. 1816). On the other hand, Katz suggests that the jurisdiction 
of the district courts, “ while not involving an exercise of the ‘ judicial powers’ de- 
fined in Article III does not violate any of the restrictive rules based on considera- 
tions of the separation of powers, and therefore may be exercised by the constitu- 
tional courts.” See Katz, supra note 11, at 918. No judicial support has been found 
for this conclusion. 

24 36 SraT. 1139 (1911), 28 U.S. C. § 263 (1926) ; see Elting v. United States, 27 
Ct. Cl. 158 (1892) (power claimed by previous statutory authorization: 4 Start. 
199 (1827)). Other legislative courts have exercised the power to punish for con- 
tempt. Cf. Hunter v. United States, 48 App. D. C. 19 (1918); United States 
ex rel. Noyes v. Wood, 16 Alaska 255 (1920). 





NOTES 681 


cated cannot constitutionally be granted to an administrative tribunal.”® 
Its judgments have been held res judicata, though only in another 
legislative court.2® Equitable power to reform contracts has been exer- 
cised by the Court of Claims, and the Supreme Court has explicitly 
recognized the validity of the practice.2* These are persuasive of the 
exercise of a judicial power — though they cannot be conclusive of its 
existence in fact. But the recognition by the Supreme Court in United 
States v. Jones ** that it has the power to review on appeal the decisions 
of the Court of Claims, and the uniform assumption of appellate jurisdic- 
tion since that case,” present the strongest evidence that the court 
possesses judicial power. A contrary conclusion would be difficult to 
reconcile with the holdings and frequent dicta that the Supreme Court 
cannot hear appeals from non-judicial bodies,*° and that the appellate 
jurisdiction can be exercised only over final judgments of the tribunal 
below.** 

Balanced against these considerations is the dictum of Chief Justice 
Marshall in American Insurance Co. v. Canter,** quoted with approval 
in the Bakelite case,** that “ These [territorial] courts, then, are not 
constitutional courts in which the judicial power conferred by the con- 
stitution on the general government can be deposited. They are in- 
capable of receiving it. ... The jurisdiction with which they are 
invested is not a part of that judicial power which is defined in the 
3d article of the Constitution. . . .”** Marshall’s statement goes no 





25 See Interstate Commerce Comm. v. Brimson, 154 U. S. 447, 485, 489 (1894); 
Lilienthal, The Power of Governmental Agencies to Compel Testimony (1926) 39 
Harv. L. REv. 694, 7oo. But cf. Pillsbury, Administrative Tribunals (1923) 36 
Harv. L. Rev. 583, 590-91. 

26 United States v. Moore, 10 D. C. 226 (1878). 

27 In Harvey v. United States, 105 U. S. 671 (1882), the Supreme Court re- 
versed the Court of Claims for failing to exercise jurisdiction to reform a contract, 
conferred upon it by special act of Congress, though it was stated that no such juris- 
diction could exist apart from the enabling act. Jd. at 679. Since the Tucker Act 
in 1877, conferring equitable power on the Court of Claims, its right to refurm con- 
tracts has been unquestioned. 24 STAT. 505 (1887), 28 U. S. C. § 250 (1926); 
United States v. Milliken Imprinting Co., 202 U. S. 168 (1906) ; Ackerlind v. United 
States, 240 U. S. 531 (1916) ; Austin Co. v. United States, 64 Ct. Cl. 504 (1928). 

28 119 U.S. 477 (1886). See note 16, supra. 

29 Cf., e.g., Corralitos Co. v. United States, 178 U. S. 280 (1900) ; John Horst- 
mann Co. v. United States, 257 U.S. 138 (1921) ; Edwards v. United States, 286 U. S. 
482 (1932); United States v. Factors & Finance Co., 53 Sup. Ct. 287 (1933). The 
decision in In re Sanborn, 148 U.S. 222 (1893), refusing to hear appeals from the 
advisory opinions of the Court of Claims, must be distinguished. See note 6, supra. 

80 Gordon v. United States, 2 Wall. 561 (U.S. 1865) ; United States v. Ferreira, 
13 How. 40 (U. S. 1852) semble; cf. United States v. Ritchie, 17 How. 525 (U. S. 
1855); see United States v. Old Settlers, 148 U. S. 427, 466 (1893); Old Colony 
Trust Co. v. Commissioner of Int. Rev., 279 U. S. 716, 722 (1929); Federal Radio 
Comm. v. General Elec. Co., 281 U. S. 464, 469 (1930). The doctrine is most 
clearly expressed in the draft opinion of Chief Justice Taney in Gordon v. United 
States, supra, reported in the appendix to 117 U. S. at 697, 702. 

81 Gordon v. United States, 2 Wall. 561 (U. S. 1865) ; In re Sanborn, 148 U. S. 
222 (1893) ; see United States v. Jones, 119 U.S. 477, 479 (1886) ; Katz, supra note 
II, at 896; Note (1927) 41 Harv. L. REv. 232, 234; cf. the cases in note 19, supra. 

82 y Pet. 511, 546 (U. S. 1828). 83 279 U.S. at 450. 

84 See also Benner v. Porter, 9 How. 235, 244 (U. S. 1850) ; Clinton v. Engle- 
pyr 13 Wall. 434, 447 (U. S. 1872); The “ City of Panama”, ror U. S. 453, 
4 1880). 
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further than to deny to legislative courts the “ judicial Power ” defined 
in Article III. Can it be that Article ILI does not encompass the full 
judicial power of the United States, and that legislative courts exercise 
judicial functions derived from other parts of the Constitution? **° The 
accuracy of scattered dicta that in Article III “is granted the entire 
judicial power of the Nation ” ** is doubtful in the light of the jurisdic- 
tion exercised by the territorial courts and the courts of the District of 
Columbia.*7 Moreover, such remarks do not advert to the legislative 
courts, and, if Marshall’s statement be accepted, necessarily they imply 
that in hearing direct appeals from these tribunals the Supreme Court 
has been reviewing decisions of non-judicial bodies.** Yet, even if it be 
conceded that the legislative courts possess judicial power beyond that 
of Article III, it is difficult to explain fully the appellate jurisdiction of 
the Supreme Court.*® The constitutional grant of appellate jurisdiction 
“In all the other Cases before mentioned ” would seem impliedly, at 
least, to limit the appellate review of the Supreme Court to the “ judicial 
Power ” set forth in Article III, § 2. Does it follow from the exercise 
by the Supreme Court of appellate review that its powers are not so 
limited? *° Or do the legislative courts, the language of Chief Justice 
Marshall to the contrary, exercise some of the “ judicial Power ” defined 
in Article III, § 2? 

This suggests the possibility that the legislative courts, though not 
organized under Article III, § 1, may nevertheless exercise part of the 
judicial power defined in Article III, § 2, over matters in the determina- 
tion of which the parties are not constitutionally entitled to a judicial 


proceeding, but may be favored with one by Congress.*t There are 





85 “| . they [the legislative courts] are brought into being and exist in virtue 
of the sovereignty of the United States, and of its power to do all that is essential 
to the effective exercise of a government, such as aiding . . . in the ascertainment 
and determination of claims against the United States... .” See Note 68 Cone. 
Rec. 3182 (1927). 

86 See, e.g., Kansas v. Colorado, 206 U.S. 46, 83 (1907): “. . . when the judicial 
power of the United States was vested in the Supreme and other courts all the judi- 
cial power which the nation was capable of exercising was vested in those 
tribunals. . . .” 

87 These courts, though legislative courts, exercise powers ordinarily entrusted 
only to judicial tribunals. Thus they adjudicate questions of private rights. Sere 
v. Pitot, 6 Cranch 332 (U. S. 1810) (contract action) ; United States v. Pridgeon, 
153 U.S. 48 (1894) (criminal prosecution). They possess admiralty jurisdiction. 
American Insurance Co. v. Canter, 1 Pet. 511 (U.S. 1828) ; The “ City of Panama ”, 
tor U.S. 453 (1880). Jury trial is required. See note 18, supra. And their judg- 
ments are entitled to full faith and credit. Embry v. Palmer, 107 U. S. 3 (1883). 
It has been suggested that the requirement of a trial de novo in a judicial tribunal 
demanded by Crowell v. Benson, 285 U. S. 22 (1932), under the Longshoremen’s 
and Harbor Workers’ Compensation Act would be satisfied by proceedings in the 
courts of the District of Columbia. See Note (1933) 46 Harv. L. REv. 478, 486; 
cf. Old Colony Trust Co. v. Commissioner of Int. Rev., 279 U. S. 716, 724 (1929). 

88 Compare note 30, supra. 

89 The Court itself has never satisfactorily rationalized its appellate jurisdiction 
over the legislative courts. Cf. Freeborn v. Smith, 2 Wall. 160, 173 (U.S. 1864). 

40 “ The frequent exercise by the Supreme Court in early days of jurisdiction on 
appeal from the circuit court for the District in common law cases not involving 
diversity of citizenship, shows that, despite frequent statements to the contrary, the 
competency of the Supreme Court is not limited to the exercise of the ‘ judicial 
power’ defined in Article III.” See Katz, supra note 11, at 903. 

41 This is not to say all matters of judicial cognizance defined i in Article ITI, § 2 





indications that the jurisdiction of the Court of Claims may thus be 
derived from the extension of judicial power “ to Controversies to which 
the United States shall be a Party... .”*? If such an explanation 
could be accepted, it would clarify the basis of the appellate jurisdiction 
of the Supreme Court, for all cases reviewed would then fall under those 
“ before mentioned ” in Article III. It would explain the statements 
that all the judicial power of the United States is included in that article. 
But the argument necessarily contradicts the statement of Chief Justice 
Marshall in American Insurance Co. v. Canter as reiterated and em- 
phasized in the Bakelite decision. Moreover, it involves a forced con- 
struction of the phrase “ judicial Power ” as used in Article III; recur- 
rence of the same words in each section of the article would seem to 
indicate that the “ judicial Power ” defined in § 2 is identical with that 
vested in the courts organized under § 1.** 

Yet to reach a conclusion that the Court of Claims is exercising 
judicial power is not to solve the problems suggested by the Pocono 
Pines decision; the further question remains whether judgments ren- 
dered in the exercise of that power are protected from congressional 
interference by the doctrine of separation of powers.** Argument that 
there may be judicial power not so protected is grounded upon the con- 
sideration that the legislative courts are created, not in pursuance of 
Article III, § 1, but in furtherance of the plenary powers granted to 
Congress by Article I, § 8 and Article IV, § 3.4° The Bakelite case seems 
to establish that this derivation of power denies to the judges of the 
Court of Claims the protection of tenure and salary guaranteed to judges 
of constitutional courts by Article III, § 1.4° Is it necessary to conclude 
that the judgments rendered by legislative courts are likewise without 
protection from congressional interference? *7 

Some support is lent to an opposite conclusion by statements of the 
Supreme Court that judgments of the Court of Claims are “ absolutely 
conclusive of the rights of the parties ”, ** but the only decisive pro- 





can be drawn into the sphere of legislative courts —that would give Congress the 
power to nullify the tenure and salary provisions of Article III, §1. Cf. Den ex 
dem. Murray v. Hoboken Land & Improvement Co., 18 How. 272, 284 (U.S. 1856) ; 
Crowell v. Benson, 285 U.S. 22, 50 (1932). 

42 See Minnesota v. Hitchcock, 185 U. S. 373, 386 (1902). The argument im- 
plies that a similar warrant under Article III, § 2 can be found for the jurisdiction 
of other legislative courts. Here the functions exercised by the territorial courts 
and those of the District of Columbia at once cause difficulty. Compare note 37, 
supra. The possibility that these may all be “Cases . . . arising under . . . the 
Laws of the United States ” has been pointed out. See Katz, supra note 11, at 903. 
The argument would seem to draw too much within the scope of Article III. 

43 Cf. Kansas v. Colorado, note 36, supra. 

44 Although the issue may be phrased in terms of the due process clause of the 
Fifth Amendment, the considerations will be those of the doctrine of separation of 
powers. Thus, if there remain a revisionary power in the legislature, no “ judg- 
ment ” can become a vested right. Cf. McCullough v. Virginia, 172 U. S. 102 
(1898). 

45 See note 12, supra. 46 See note 20, supra. 

47 Counsel for the Comptroller General of the United States concluded that the 
Bakelite decision meant that the judgments of the Court of Claims were only ad- 
visory and thus subject to complete congressional control. See 74 Conc. REc. 6084 
(1931). j 

48 See United States v. Klein, 13 Wall. 128, 144 (U.S. 1871); United States v. 
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nouncement of the Court upon the question merely extends to such judg- 
ments protection from interference by an executive department.*® Alone, 
this result is not inconsistent with a congressional power of review. Al- 
though no case has squarely tested that power, the Court of Claims has 
indicated that it would reject any attempted exercise of legislative 
control.*° 

More persuasive of the finality of the judgments made by the Court of 
Claims is the exercise of appellate jurisdiction by the Supreme Court. 
To give effect at all to the separation of powers doctrine one must assume 
that judgments of legislative courts affirmed by the Supreme Court will 
then be protected. Are they denied that protection if no appeal is 
taken? °* Gordon v. United States ** and In re Sanborn * seem to 
indicate that “ finality ’” in the judgment of the lower court is essential 
to appellate jurisdiction.** Is the exercise of appellate jurisdiction from 
the Court of Claims an exception to this requirement of finality? Or 
does it involve an implicit denial of a power in Congress to revise the 
judgments of that tribunal? 

Determination of these questions is rendered no more definite by 
inquiry into the doctrine of separation of powers.°° To argue that 
judgments of a court exercising judicial power derived from parts of 
the Constitution other than Article III are protected is to assume that 
the doctrine of separation of powers is not based upon the tripartite 
division implied by the three great articles of the Constitution; °° it is 
to postulate that the concept of independence of judicial determination 





Jones, 119 U.S. 477, 480 (1886) ; United States v. Irwin, 127 U. S. 125, 129 (1888) ; 
La Abra Silver Mining Co. v. United States, 175 U. S. 423, 457, 461 (1899) ; Ex 
parte Bakelite Corp., 279 U.S. 438, 454 (1929). 

49 United States v. O’Grady, 22 Wall. 641 (U. S. 1875). Suit had been brought 
against the United States for conversion of cotton. The Secretary of the Treasury, 
after judgment had been rendered for the claimant in the Court of Claims, at- 
tempted to deduct a tax upon the cotton in question. It was held that he had no 
power to revise the judgment. Cf. United States v. Jones, 119 U.S. 477 (1886). 

50 See Nock v. United States, 2 Ct. Cl. 451, 457 (1866); Witkowski v. United 
States, 7 Ct. Cl. 393, 397 (1872); Fendall v. United States, 14 Ct. Cl. 247, 251 
(1878) ; Meigs v. United States, 20 Ct. Cl. 181, 185 (1885) ; cf. Choteau v. United 
States, 20 Ct. Cl. 250, 252 (1885). In Ross v. United States ex rel. Prospect Hill 
Cemetery, 8 App. D. C. 32 (1896), the Supreme Court of the District of Columbia 
held void on its face, as an attempt by Congress to control the judiciary, a statute 
directing that court to set aside its judgment. 

51“ | . it is clear that the judgments of this court, [the Supreme Court] ren- 
dered on appeal from the Court of Claims, . . . are beyond all doubt the final de- 
termination of the matter in controversy; and it is equally certain that the judg- 
ments of the Court of Claims, where no appeal is taken to this court, are, under 
existing laws, absolutely conclusive of the rights of the parties, unless a new trial 
is = ges by that court... .” United States v. O’Grady, 22 Wall. 641, 647 (U. S. 
1875). 
52 2 Wall. 561 (U. S. 1865). 58 148 U.S. 222 (1893). 

54 See note 31, supra. 

55 See Frankfurter and Landis, Power of Congress Over Procedure in Criminal 
Contempts in “ Inferior” Federal Courts — A Study in Separation of Powers (1924) 
37 Harv. L. Rev. 1oro et seg. ~The doctrine cannot be dismissed as an outworn 
theory so long as decisions continue to talk its language and courts to adjudicate in 
accordance with its terms. Cf. Evans v. Gore, 253 U. S. 245 (1920). But cf. Ex 
parte Grossman, 267 U. S. 87, 119 (1925). 

56 See 3 WILLOUGHBY, Op. cit. supra note 13, at § 1060; Bondy, The Separation 
of Governmental Powers, 5 CoLtuMBIA UNIvERsITY StupIEs In History EcoNnoMIcs 
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permeates the entire instrument and extends to judgments of courts 
organized under any part thereof. Although such a conception has 
found some judicial expression,*’ it derives its chief suppert from ideals 
of government underlying and antedating the Constitution itself.** 
If it can be assumed that the legislative courts, though they are not 
organized under Article III, § 1, nevertheless partake of the judicial 
power defined in Article III, § 2, a much stronger argument is possible 
that the powers thus exercised are protected from congressional inter- 
ference. In this case, the very mechanical subdivisions of the Con- 
stitution lend force to the implication that judicial powers so set off 
from the legislative are meant to be exercised independently.*® 

With the Court of Claims the force of any theoretical argument is 
tempered by the considerations that congressional control over the 
tenure and salary of the judges may influence their decisions; that 
Congress can deprive claimants of any judicial determination by com- 
mitting claims against the government to an administrative agency; and 
that it exercises direct control over the judgments of the court through 
reservation of the power to authorize payment.®° Chief Justice Taney, 
in his draft opinion in Gordon v. United States,™ felt that the last con- 
sideration was fatal to finality of judgments. But United States v. Jones 
expressly repudiates this contention,®* and the congressional history of 
payment of judgments of the court indicates that it has not been of 
major importance.®* Possibilities of indirect influence become less signifi- 
cant in view of the proof presented by the history of the Court of Claims 





AND Pustic Law (1896) 133, 201 et seg.; Kilbourn v. Thompson, 103 U. S. 168, 192 
(1881) ; Springer v. Government of the Philippine Islands, 277 U.S. 189, 201 (1928). 

57 See Mr. Justice Field, dissenting, in McAllister v. United States, 141 U. S. 174, 
191 et seq. (1883) ; Brief for Appellant, id., 13, 17. 

58 See, e.g., 1 MONTESQUIEU, L’Esprit pDEs Lots (Nouvelle ed. 1791) liv. 11, c. 6; 
2 FARRAND, RECORDS OF THE FEDERAL CONVENTION (1911) 77; JEFFERSON, NOTES ON 
THE STATE OF VirciniA (3d Am. ed. 1801) 174-75; THE Feperatist, No. XLVII 
(1802). The same philosophy had been earlier written into state constitutions. 
Cf. Constitution of the Commonwealth of Massachusetts (1780) art. XXX. To 
what extent the application of the doctrine has been crystallized by the Constitution 
is doubtful. Compare note 56, supra; see Frankfurter and Landis, supra note 55, 
at 1016; Note (1913) 26 Harv. L. Rev. 744. 

59 See note 56, supra. 

60 Under Article I, § 9 of the Constitution, it is clear that the ultimate discretion 
in the satisfaction of the judgments must remain in Congress. No payment can be 
made without an appropriation for that purpose. Reeside v. Walker, 11 How. 272 
(U. S. 1851) ; see Collins v. United States, 15 Ct. Cl. 22, 36 (1879). 

61 117 U.S. 697 (1865). 

62 See note 16, supra. There is a clear distinction between declaring justice and 
enforcing it. In suits between individuals a court ordinarily will not assume juris- 
diction where it has not the power to enforce its decrees. See Hunt v. Palao, 4 How. 
589, 590-91 (U.S. 1846). But cf. Fidelity Nat. Bank v. Swope, 274 U.S. 123, 132 
(1927). In actions against the sovereign, however, it has been recognized that only 
deciding the rights of the parties, conclusively, is a proper judicial function. See 
Old Colony Trust Co. v. Commissioner of Int. Rev., 279 U. S. 716, 725 (1929); 
Dexter & Carpenter, Inc. v. Kunglig Jarnvagsstyrelsen, 43 F.(2d) 705, 709 (C. C. A. 
2d, 1930), certiorari denied, 282 U. S. 896 (1931). In eminent domain cases the 
funds need not be appropriated before the property is taken, the promise of the 
sovereign satisfying the requirements of due process. Crozier v. Fried. Krupp 
Aktiengesellschaft, 224 U. S. 290 (1912). ’ 

63 For several years lump sums were appropriated to cover subsequent judg- 
ments of the Court of Claims. See 13 Srat. 148 (1864); 14 STAT. 194 (1866); 14 
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that Congress intended to put the judgments of that tribunal beyond 
its control.** Such an intent would seem to be effective unless and 
until Congress desires to abolish or modify ,the court itself. 

On serious consideration of the consequences, Congress would prob- 
ably not wish to destroy whatever finality decisions of the Court of 
Claims now have.®° A return to a system of advisory judgments, such as 
existed prior to 1863, would give rise to all the evils of private bills,°® 
which overtaxed even the Congresses of seventy years ago.*’ Appeals 
to the Supreme Court would seem impossible under Jn re Sanborn. 
Nevertheless, frequent review by Congress of the facts upon which 
judgments are based, under the guise of inquiry into the desirability of 
payment, may force the Supreme Court to review the objections to 
finality raised by the Gordon case. It is possible that appellate jurisdic- 
tion in the Supreme Court is conditioned upon congressional power to 





Stat. 444 (1867); 15 Srat. 95 (1868); 15 Strat. 287 (1869); 16 Stat. 235 (1870). 
From 1871 to 1875, the method of payment was an appropriation “To pay judg- 
ments of the Court of Claims”. See 16 Stat. 480 (1871) ; 17 Stat. 82 (1872); 17 
Stat. 508 (1873) ; 18 STAT. 108 (1874) ; 18 Stat. 369 (1875). The statute of 1876, 
instead of a general appropriation, specified by name and amount judgments previ- 
ously rendered. See 19 STAT. 347 (1876). This method was followed at intervals 
for some years. In 1890 Congress established its present practice of appropriating a 
lump sum for judgments which have been certified to it by the Secretary of 
the Treasury. See 26 Stat. 537 (1890), 31 U.S. C. § 226 (1926); cf., e.g., 46 Star. 
1622 (1931). The change in 1876 was introduced to avoid the possibility of a large 
judgment exhausting the fund and does not indicate an intention to question the 
judgments themselves. See 6 Conc. REc. 585-88 (1877). 

A survey of the appropriations indicates that Congress has probably refused pay- 
ment of judgments in not over fifteen instances. See, e.g., 17 Stat. 82 (1872) ; 33 
Stat. 422 (1904); 40 STAT. 378 (1917). At the same time as the action of Congress 
in the Pocono Pines case, another claim was denied payment by Congress. See 75 
Conc. Rec. 3358-61 (1932). 

64 See notes 15, 16, supra. The reorganization of the Court of Claims in 1863 
grew out of the recommendation of President Lincoln in 1861 that “ The investi- 
gation and adjudication of claims in their nature belong to the judicial depart- 
ment. . .. While the court has proved to be an effective and valuable means of 
investigation it in great degree fails to effect the objects of its creation for want of 
power to make its decisions final.” 7 MESSAGES AND PAPERS OF THE PRESIDENTS 
3252 (1897). 

The finality feature of a House bill met strenuous opposition in the Senate. 
After two amendments designed to remove that feature had been withdrawn with- 
out a record vote, an amendment was proposed making the judgments final only 
against a losing claimant. The vote resulted in a tie, but the amendment was de- 
feated by the negative vote of the chair. 61 Conc. GLoBE 311 (1862). An amend- 
ment was immediately voted down, 22 to 15, to make the judgments final only 
when under $2000. 61 id. 312. In the House, no amendments were offered which 
would allow an expression of the opinion of all the members, but the remarks in 
debate indicated a belief that the bill was to make the decisions conclusive. See 58 
id. 1673, 1674, 1675 (1862). 

65 A bill, S. 3625, designed to remove the finality of judgments of the Court of 
Claims was introduced February 12, 1932, by Senator King as a result of a series 
of attacks upon the court. See 75 Conc. Rec. 1306 (1932). The measure died in 
committee. 

66 See DEVEREAUX, Dicest oF Oprntons oF THE Court oF CLAIMS (1856) Ap- 
pendix 3-9; Rightmire, supra note 14, at 19-32. 

67 Tt was stated that the inability of the members of Congress to acquaint them- 
selves with the mass of facts reported resulted in action in but one out of ten of 
the findings. See 61 Conc. GLoBe 306 (1862); Sen. Rep. No. 34, 37th Cong., 
2d Sess. 
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“remand ” judgments for further facts, as in the Pocono Pines case, 
remaining dormant.®* To force a reconsideration of the basis of the 
Court’s appellate jurisdiction would be doubly unfortunate, since it is 
difficult to see how Congress could later obtain a review of the judg- 
ments of the Court of Claims if the Supreme Court should decide that 
they now lack practical finality. 





Tue Deposit Stip: THE BANK’s BULWARK AGAINST COLLECTION 
Risks. — The average person deposits checks in his bank as confidently 
as he does coins in a vending machine. He fails to visualize possible 
fatalities in the collection system: insolvency of the drawee, negligence 
or failure of intermediary banks, or loss of the instrument,in transit. 
The common law levied on the banks for the considerable protection 
which it gave the depositor in such cases. To shift the burden, bankers 
have resorted to stipulations: in deposit slips, passbook notices, or 
signature cards.2, By such devices they seek to contract out of the 





68 There seem to be no direct precedents for the action of Congress in the 
Pocono Pines case. In 1883 Congress enacted: “ That the Court of Claims be, and 
it is hereby directed to reopen and readjudicate the case of Albert Grant . . . upon 
the evidence heretofore submitted to the said court in said cause . . . and if said 
court in said readjudication shall find from such evidence that the court gave judg- 
ment for a different sum than the evidence sustains or the court intended, it shall 
correct such error and adjudge to the said Albert Grant such additional sum in said 
cause as the evidence shall justify not to exceed $14,016.29; and the amount by read- 
judication in favor of the said Albert Grant shall be a part of the original judgment 
in the cause.” See 22 STAT. 750 (1883). The Court of Claims construed the statute 
as a waiver of res judicata. United States v. Grant, 18 Ct. Cl. 732 (1883), appeal 
dismissed, 110 U. S. 225 (1884). Cf. Murphy v. United States, 35 Ct. Cl. 494 
(1890) ; Bodkin v. United States, 67 Ct. Cl. 281 (1929), certiorari denied, 280 U. S. 
572 (1929). With these cases compare Ross v. United States ex rel. Prospect Hill 
Cemetery, 8 App. D. C. 32 (1896), supra note 50. 


1 Some statement of the conditions under which a bank will receive commercial 
paper is in almost universal use. See Bogert, Failed Banks, Collection Items, and 
Trust Preferences (1931) 29 Micn. L. Rev. 545, 558. Examples may be found in 
2 Paton, Dicest (1926) §1446a. The standard form of deposit slip, drafted by 
Thomas Paton, counsel for the American Bankers’ Association and co-author of the 
Bank Collection Code, is typical: “ In receiving items for deposit or collection, this 
bank acts only as depositor’s collecting agent and assumes no responsibility beyond 
the exercise of due care. All items are credited subject to final payment in cash or 
solvent credits. This bank will not be liable for default or negligence of its duly 
selected correspondents nor for losses in transit, and each correspondent so selected 
shall not be liable except for its own negligence. This bank or its correspondents 
may send items, directly or indirectly, to any bank including the payor, and accept 
its draft or credit as conditional payment in lieu of cash; it may charge back any 
item at any time before final payment, whether returned or not, also any item 
drawn on this bank not good at close of business on day deposited.” 

2 To be bound the depositor must sign or otherwise assent to the agreement. 
Ryan v. Columbia Nat. Bank, 142 S. C. 231, 140 S. E. 593 (1927), Note (1929) 
46 Banxrinc L. J. 97; see Brapy, BANK CueEcks (2d ed. 1926) 434. Assent may be 
presumed, however, even though the depositor claims to have had no knowledge 
of the stipulation. Jefferson County B. & L. Ass’n v. Southern Bank & Trust Co., 
142 So. 66 (Ala. 1932) ; Semingson v. Stock Yards Nat. Bank, 162 Minn. 424, 203 
N. W. 412 (1925); cf. E. S. Macomber Co. v. Commercial Bank, 166 S. C. 236, 164 
S. E. 596 (1932). 
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common-law requirements of presentment to the drawee by an inter- 
vening correspondent * and of cash remission of the proceeds,‘ to limit 
liability for collection losses to such as arise from their negligence alone, 
and to establish a principal-agent relationship with their customers, 
rather than that of creditor and debtor. 

Abrogation of the common-law rules of presentment and cash remis- 
sion is achieved by the stipulation that the initial “ ... bank or its 
correspondents may send items, directly or indirectly, to any bank 
including the payor, and accept its draft or credit as conditional pay- 
ment in lieu of cash.” ° The practices of direct routing and draft receipt 
thereby authorized are today universal.® In occasional instances, how- 
ever, they may turn out badly for the depositor. An unsteady bank, 
in an effort to stave off a forced closing, may delay honoring a. mail 
item while payment over the counter of instruments presented for cash 
continues ‘uninterrupted.” And release from the requirement of cash 
remission may enable the drawee to remit by a draft which is good 
only while the issuing bank contrives to continue operations. In either 
case failure of the drawee would leave the depositor to fare as a general 
creditor,® since debiting the drawer’s account would cause his discharge.° 





3 German Nat. Bank v. Burns, 12 Colo. 539, 21 Pac. 714 (1889); Bank of 
Rocky Mount v. Floyd, 142 N. C. 187, 55 S. E.95 (1906) ; see BRapy, BANK CHECKS 
435-40. It is argued in support of the requirement that the debtor is not to be 
entrusted with the collection of his own obligation, for in exigencies he may delay 
payment or destroy the evidence of his indebtedness. See 1 Morse, BANKS AND BANK- 
Inc (6th ed. 1928) § 236; cf. note 10, infra. In the absence of a deposit slip custom 
has been held sufficient to permit direct routing. Humble Oil & Ref. Co. v. Wichita 
State Bank & Trust Co., 11 S. W.(2d) 644 (Tex. Civ. App. 1928); Chicago, M. & 
St. P. R. R. v. Federal Reserve Bank, 70 Utah 310, 260 Pac. 262 (1927). 

4 Receipt of credit instead of cash entailed liability because of the rule that a 
collecting agent was presumed to lack authority to accept anything not legal tender 
in payment of his principal’s debt. See 1 MecHEemM, AcENncy (2d ed. 1914) § 946. 
Permission to forward items directly does not impliedly sanction remission by 
draft. Federal Reserve Bank v. Malloy, 264 U.S. 160 (1924) ; Hommerberg v. State 
Bank, 170 Minn. 15, 212 N. W. 16 (1927); see Brapy, BANK CHECKS 456-61. Cus- 
tom has been held to allow draft receipt. Cattaruzza v. First Nat. Bank, 106 W. Va. 
458, 146 S. E. 393 (1928); United States F. & G. Co. v. Forest County State Bank, 
199 Wis. 560, 227 N. W. 27 (1929). 

5 State v. Bismarck Bank, 57 N. D. 52, 220 N. W. 636 (1928), Note (1929) 
2 Dax. L. Rev. 353; E. S. Macomber Co. v. Commercial Bank, 166 S. C. 236, 164 
S. E. 596 (1932); cf. Federal Reserve Bank v. Malloy, 264 U. S. 160 (1924) (Fed- 
eral Reserve Board Regulation J.). 

6 See South Jacksonville v. Jacksonville Traction Co., 50 F.(2d) 839, 841-42 
(C. C. A. 5th, 1931); SpAnR, THe CLEARING AND CoLLecTION oF CHECKS (1926) 
541-42; cf. BANK CoLtection Cope §§ 6, 9; Untrorm Banx Co ttection Act §§ 39- 
41; Pierson, Legislation Relating to Problems of Check Collection (1928) A. B. A. J. 
406, 407-09. 

7 Cf., e.g., German Nat. Bank v. Burns, 12 Colo. 539, 21 Pac. 714 (1889) ; Bank 
of Rocky Mount v. Floyd, 142 N. C. 187, 55 S. E. 95 (1906). 

8 People v. Merchants and Mechanics’ Bank, 78 N. Y. 269 (1879); Leach v. 
Citizens’ State Bank, 203 Iowa 782, 211 N. W. 522 (1926) ; see Note (1929) 4 WAsH. 
L. Rev. 39, 40-41. However, a preferred claim has been given in such an event. 
Miami v. First Nat. Bank, 58 F.(2d) 561 (C. C. A. sth, 1932); Federal Reserve 
Bank v. Peters, 139 Va. 45, 123 S. E. 379 (1924); see Townsend, Insolvent Banks 
—— nig Preferences: the Heaven of Psychophoros Revisited (1932) 6 TULANE 

. Rev. 643. 

® Planters’ Mercantile Co. v. Armour Packing Co., 109 Miss. 470, 69 So. 293 
(1915) ; State v. Cox, 325 Mo. 938, 30 S. W.(2d) 46 (1930); see 2 Paton, DicEst 
$$ 1568a, 15724. 





NOTES 689 


But such casualties are rare; in general the system functions smoothly. 
The infrequent case of loss, therefore, should be alleviated directly and 
should not preclude use of the practical and expeditious methods of 
direct routing and draft receipt.1° For this reason they are sanctioned 
by the Bank Collection Code,’ which, to soften the hardship to the 
customer in this situation, grants to him priority in the assets of the failed 
drawee.!? The deposit slip alone can provide no such amelioration. 
Release from the requirements of presentment and cash remission 
is, however, but one step toward avoidance of risks of the collection 
process. In jurisdictions where the Massachusetts rule is in force the 
initial bank is liable only for its own negligence ** and the correspondents 
it appoints are responsible to the depositor directly.* But if the New 
York rule obtains, the depositary bank is answerable for all defaults 
in the collection chain.‘* To escape possible liability the deposit slip 
provides that the first bank “ .. . assumes no responsibility beyond 
the exercise of due care . . . [and] will not be liable for default or 
negligence of its duly selected correspondents. . . .”1® The Massa- 





10 See Hommerburg v. State Bank, 170 Minn. 15, 20, 212 N. W. 16, 18 (1927); 
Cattaruzza v. First Nat. Bank, 66 W. Va. 458, 461, 146 S. E. 393, 394 (1928) ; Turner, 
Bank Collections — The Direct Routing Practice (1930) 39 YALE L. J. 468, 483. Al- 
though direct routing is not as vital to the collection system as draft remittance, it 
reduces the abuses previously attendant upon circuitous routing and the consequent 
unhealthy “ float ” of commercial paper. See SPAHR, Op. cit. supra note 6, at 103-10; 
Turner, supra, at 468-71. Nevertheless, direct routing has been condemned as 
against the interest of the depositor. See Note (1928) 12 Minn. L. Rev. 744, 750- 
51; Legis. (1932) 81 U. or Pa. L. REv. 201, 206-07. But see HANDBOOK OF THE 
NATIONAL CONFERENCE OF COMMISSIONERS ON UnirorM State Laws (1929) 138, 
I4I. 

11 Sections 6, 9. 

12 Section 13; cf. Pierson, supra note 6, at 409-10. The holder may at his option 
exact payment from the drawer. See § 11; Note (1931) 40 YALE L. J. 802. 

13 Douglas v. First Nat. Bank, 29 Ariz. 89, 239 Pac. 785 (1925) ; Waterloo Mill- 
ing Co. v. Kuenster & Co., 158 Ill. 259, 41 N. E. 906 (1895); Fabens v. Mercantile 
Bank, 23 Pick. 330 (Mass. 1840). The cases and statutes are collected in Brapy, 
Banxk CuEcks §§ 277, 279. The theory of the Massachusetts rule is that correspond- 
ents are essential to collection and that the customer, therefore, impliedly author- 
izes their selection. The first bank is merely a transmitting agent and not an 
insurer of collection. See 1 Morse, BANKS AND BANKING § 275. 

14 Federal Reserve Bank v. Malloy, 264 U.S. 160 (1924); Blackfeet Livestock 
Co. v. Northwestern Nat. Bank, 138 Ore. 530, 5 Pac.(2d) 702 (1931). But if the 
initial bank has purchased the item, the depositor has no claim against the cor- 
respondent. Douglas v. Federal Reserve Bank, 271 U. S. 489 (1926); E. S. Ma- 
comber Co. v. Commercial Bank, 166 S. C. 236, 164 S. E. 596 (1932). His only 
possible action is as assignee of the depositary bank. Stone v. Wachovia Bank & 
Trust Co., 145 S. C. 166, 143 S. E. 27 (1928); see Turner, Deposits of Demand 
Paper as “ Purchases” (1928) 37 YALE L. J. 874, 886. 

15 St. Nicholas Bank v. State Nat. Bank, 128 N. Y. 26, 27 N. E. 849 (1891); 
Harter v. Bank of Brunson, 92 S. C. 440, 75 S. E. 696 (1912); see Note (1914) 
52 L. R.A. (N.s.) 608, 625. The New York rule rests on the theory that the initial 
bank undertakes to collect by methods of its own selection, which will ordinarily 
take the form of appointment of sub-agents. See Exchange Nat. Bank v. Third Nat. 
Bank, 112 U. S. 276, 287-90 (1884); Simpson v. Waldby, 63 Mich. 439, 447-53, 
30 N. W. 199, 203-06 (1886); Note (1932) 11 Ore. L. REv. 290. 

16 Such a stipulation has relieved the initial bank of liability in jurisdictions 
applying the New York rule. California Nat. Bank v. Utah Nat. Bank, 190 Fed. 
318 (C. C. A. 8th, 1911) ; Semingson v. Stock Yards Nat. Bank, 162 Minn. 424, 203 
N. W. 412 (1925); McBride v. Illinois Nat. Bank, 163 App. Div. 417, 148 N. Y. 
Supp. 654 (1914); see Pierson, supra note 6, at 406. 
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chusetts rule thus substituted deprives the customer of advantages 
which the New York rule affords; instead of being able to hold the bank 
he trusted, he must rely upon suits against unknown correspondents 
with consequent inconveniences of forum and difficulties of proof.’’ 
The solution may lie in legislation prohibiting contracts vitiating the 
New York rule, and thus requiring the initial bank to bear or spread 
the loss.?® No such law has been enacted.’® The only legislative mitiga- 
tion of the disadvantages to the depositor is the preference granted by 
some statutes, notably the Bank Collection Code,”° in the assets of the 
correspondent or drawee bank. 

Differences between the New York and Massachusetts rules may be- 
come immaterial if the depositary bank is held to receive paper as pur- 
chaser instead of agent, for the depositor would then have to bear only 
the risks of an indorser.2* At common law, in the absence of decisive 
evidence of intention,?* most courts presumed that the transaction was 
a purchase if immediate credit were given.** However, stipulations 
directed to another purpose, such as incorporation of the Massachusetts 
rule,** or providing for the charge back of uncollected items,”* are fre- 





17 See Miami v. First Nat. Bank, 58 F.(2d) 561, 564 (C. C. A. sth, 1932) ; Note 
(1927) 36 Yate L. J. 682, 684. 

18 By charging for collections or through the medium of insurance the initial 
bank can better spread the loss than can the individual depositor. See Turner, 
supra note 14, at 906; Bogert, supra note 1, at 561-67. Although the lack of suc- 
cess attending experiments with guaranty funds of all deposits indicates the diffi- 
culties of insuring banking risks, protection against occasional collection losses pre- 
sents a less serious problem. Cf. Butts, Guaranty of Bank Deposits in Eight States 
(1931) 3 Miss. L. J. 186. The sum of claims arising from such losses would prob- 
ably not approach that of demands by all depositors on a guaranty fund. Nor do 
the administrative difficulties seem insurmountable. But see Legis. (1932) 81 
U. or Pa. L. REv. 201, 204. 

19 The Bank Collection Code, § 5, and the Uniform Bank Collection Act, § 42, 
adopt the Massachusetts rule. Other statutes are collected in Brapy, BANK CHECKS 
§ 279. 

20 Section 13. For earlier statutes, see Pierson, supra note 6, at 409-10. The 
granting of any preference has been attacked as unfair to general creditors, already 
much sinned against. See Townsend, supra note 8, at 658-59; Bogert, supra note 1, 
at 564, 567; Note (1932) 41 YALE L. J. 432. Yet their claim to funds merely 
passing through a correspondent bank in course of collection seems undeserving. 
See HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM 
State Laws (1931) 254. And in the case of a failed drawee it would seem equally 
fair to give the depositor a preference, since the substitution of direct routing and 
draft receipt for presentment and cash remission is merely fortuitous. See Turner, 
supra note 10, at 486-88. But cf. Legis. (1932) 81 U. or Pa. L. Rev. 201, 205. 

21 Compare note 14, supra. Risk of loss in the mails or by a messenger ordi- 
narily would fall upon a purchaser. To avoid this risk the deposit | slip provides 
that the “. . . bank will not be liable . . . for losses in transit. 

22 See Townsend, Bank Deposits of Commercial Paper (1929) 7 N. Y. U. L.Q. 
REv. 293, 310. 

28 Equitable Trust Co. v. Rochling, 275 U.S. 248 (1927) ; Taft v. Quinsigamond 
Nat. Bank, 172 Mass. 363, 52 N. E. 387 (1899) ; Metropolitan Nat. Bank v. Loyd, 
90 N. Y. 530 (1882). Contra: Bays v. Albuquerque Nat. Bank, 34 N. M. 656, 
288 Pac. 17 (1930). The cases are collected in Townsend, supra note 22, at 312, 
n.60; Note (1921) 11 A. L. R. 1043, 1060. 

24 Cf., e.g., First Nat. Bank v. Federal Reserve Bank, 6 F.(2d) 339 (C. C. A. 
8th, 1925); Schram v. Askegaard, 34 F.(2d) 348 (D. Minn. 1929); Alexander v. 
Birmingham Trust Co., 206 Ala. 50, 89 So. 66 (1921). 

25 Cf. e.g., In re Jarmulowsky, 249 Fed. 319 (C. C. A. 2d, 1918); First Nat. 
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quently taken to indicate an agency relationship. To assure such an 
interpretation, the deposit slip states, “In receiving items for deposit 
or collection, this bank acts oniy as depositor’s collecting agent. . . .” 7° 
Despite this apparently conclusive language some courts, relying upon 
the granting of immediate credit,?” have found a purchase.”* But since 
the deposit slip may declare that “ All items are credited subject to 
final payment in cash or solvent credits*® .. . [and the bank] may 
charge back any item at any time before final payment . . .”,*° neither 
a finding of purchase nor one of agency will permit the depositor to 
recover for a collection loss. In some’ situations, however, the dis- 
tinction is important.*t Garnishment of paper or its proceeds by a 





Bank v. Stengel, 169 N. Y. Supp. 217 (Trial T. 1918); see Baker, Bank Deposits 
and Collections (1913) 11 Micu. L. Rev. 210, 211-12. Most cases, however, refuse 
to impute an agency relationship, stating that the charge-back is merely a summary 
method of enforcing an indorser’s liability. See Townsend, supra note 22, at 335-37. 

26 Many deposit slips contain no such provision. Federal Reserve Board Regu- 
lation J, § 5 states that “a Federal Reserve bank will act only as agent. . . .” Such 
a stipulation is generally held to create a principal-agent relationship between cus- 
tomer and bank. Home Bank & Trust Co. v. Bogorad, 242 Ill. App. 16 (1926); 
Love v. Kraft-Phenix Cheese Corp., 162 Miss. 460, 139 So. 393 (1932); see Note 
(1921) 11 A. L. R. 1043, 1071. 

27 This is treated as “ waiving” the provisions of the deposit slip. Jefferson 
Bank v. Merchants’ Co., 236 Mo. 407, 139 S. W. 545 (1911); Kraus v. Chatham 
Phenix Nat. Bank & Trust Co., 143 Misc. 508, 256 N. Y. Supp. 721 (1932). The 
courts holding to the contrary find that the granting of credit is provisional and 
gratuitous. Jn re State Bank, 56 Minn. 119, 57 N. W. 336 (1894) ; cf. American Sav. 
Bank & Trust Co. v. Dennis, 90 Wash. 547, 156 Pac. 559 (1916); Raynor v. Scan- 
dinavian Am. Bank, 122 Wash. 150, 210 Pac. 499 (1922). 

28 Olinger v. Sanders, 92 Ind. App. 358, 174 N. E. 513 (19231); Andrew v. 
Security Trust & Sav. Bank, 243 N. W. 542 (Iowa 1932). They reason that the 
parties did not use the words “as your agent ” in their technical sense, that the 
charge-back provision alone does not connote agency, and that credit is a strong 
indication of purchase. Although the Bank Collection Code, § 2, stipulates for an 
agency relation, a recent case found a purchase in the face of the statute in accord 
with the deposit slip decisions. Farmers’ Exchange Bank v. Farm & Home Loan 
Ass’n, 52 S. W.(2d) 608 (Mo. App. 1932). 

29 “Solvent credits” has been interpreted to permit collection by mere book- 
keeping of credits. See 2 Paton, Dicest § 1446a. If the correspondent fail after 
such a requested credit has been entered, the loss is thought to fall on the initial 
bank. See ibid.; cf. BANK CoLLEecTIon Cope § 10. 

80 The stipulation also establishes the bank’s right to charge back “ whether 
items are returned or not”. This provision may make it more difficult for a cus- 
tomer to charge indorsers. The additional permission to charge back items drawn 
on itself not good at the close of business on the day deposited alters the common- 
law rule. See Townsend, supra note 22, at 299. The change is highly desirable 
for the necessity of determining the state of the drawer’s account every time a check 
is deposited would be unduly inconvenient. See Townsend, supra note 22, at 305. 
The Bank Collection Code, § 3, and the Uniform Bank Collection Act, § 11, have 
similar provisions. 

31 See Townsend, Bank Deposits of Commercial Paper (1930) 7 N. Y. U. L. Q. 
Rev. 618, 623-27; Turner, supra note 14, at 883-84. A depositor has, of course, no 
claim against a correspondent if the initial bank owns the item. See note 14, supra. 
Moreover, if the drawer stops payment, he is liable to a bank which has purchased 
the instrument. Bromfield v. Cochran, 86 Colo. 486, 283 Pac. 45 (1929) ; Farmers’ 
Exchange Bank v. Farm & Home Loan Ass’n, 52 S. W.(2d) 608 (Mo. App. 1932). 
And where a bank fails properly to charge a depositor qua indorser, the latter’s lia- 
bility may depend upon the ownership of the dishonored item. Davidow v. Bank of 
Detroit, 254 Mich. 447, 236 N. W. 828 (1931); see Stark v. Public Nat. Bank, 
123 Misc. 647, 648, 206 N. Y. Supp. 8, 9 (1924). 
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creditor of the depositor, a procedure seriously clogging collections,** 
may be defeated by a determination of purchase by the initial bank.** 
And in the event of its insolvency, the same finding denies priority to 
a customer whose claim rests only upon the adventitious circumstance 
that instead of cash he deposited negotiable paper.** In both situations 
the results of a finding of purchase would seem more acceptable. 

The effect of the deposit slip is to leave to the customer little of the 
protection accorded him by the common law. It would seem that the 
relationship between depositor and bank, commercially essential and 
now dominated by one party,*° requires sensitive regard by legislatures 
to the need for equalization and adjustment of the collection risks. 





Res Jupicata IN Tax Lit1cation. — The words res judicata desig- 
nate a fundamental concept in Anglo-American law '— that a judg- 
ment of a court of competent jurisdiction, deciding a particular issue 
of law” or fact, is conclusive with respect to that issue in subsequent 
litigation between the same parties or their privies.* Its importance in 
tax suits arises from the frequency with which recurring issues of an 
identical nature determine the existence or amount of a taxpayer’s lia- 





82 See HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNI- 
FORM STATE Laws (1931) 269; Townsend, supra note 31, at 630-38. 

83 American Trust & Sav. Bank v. Austin, 25 Misc. 454, 55 N. Y. Supp. 561 
(1898) ; Walker & Brock v. D. W. Ranlett Co., 89 Vt. 71, 93 Atl. 1054 (1915). Of 
course the creditor may still garnish the obligation of the initial bank to his debtor. 

34 In many cases a deposit slip has been successfully relied upon by a depositor 
to show an agency and establish a right to the paper or its proceeds. Hogansville 
Banking Co. v. Wilkinson, 171 Ga. 165, 154 S. E. 789 (1930); People v. Michigan 
Ave. Trust Co., 242 Ill. App. 579 (1926); Love v. Kraft-Phenix Cheese Corp., 162 
Miss. 460, 139 So. 393 (1932). Contra: Taylor v. Dierks Lumber Co., 183 Ark. 
937, 39 S. W.(2d) 724 (1931); Olinger v. Sanders, 92 Ind. App. 358, 174 N. E. 513 
(1931); Andrews v. Security Trust & Sav. Bank, 243 N. W. 542 (Iowa 1932). 
Denial of priority in the assets of the customer’s bank, the risk of whose insolvency 
the depositor may justifiably be forced to bear, is not inconsistent with the grant 
of a preferred claim against a drawee or correspondent. See Donley, Some Prob- 
lems in the Collection of Checks (1932) 38 W. VA. L. Q. 195, 218. 

85 The provisions of the Bank Collection Code (§§ 2, 3, 5, 6, 8-10) in effect con- 
stitute a statutory deposit slip. The Code, which is backed by the American Bank- 
ers’ Association and adopted in eighteen states, and the draft of a uniform Bank Col- 
lection Act are discussed in Legis. (1932) 81 U. or Pa. L. REv. 2or. 


1 Variations are also found in the early Roman law and in the modern civil 
law. See Bower, REs JupicaTa (1924) 218; BiceELow, Estopper (6th ed. 1913) 41. 

2 The Pennsylvania court appears to be alone in denying the effect of res judicata 
to decisions on issues of law which reappear in different causes of action involving 
the same facts. See Kellerman’s Estate, 242 Pa. 3, 12, 88 Atl. 865, 868 (1913); 
Havir’s Estate, 283 Pa. 292, 299, 129 Atl. 101, 102 (1925); von Moschzisker, Res 
Judicata (1929) 38 Yate L. J. 299, 302. But see Holben’s Estate, 300 Pa. 160, 
175, 150 Atl. 604, 606 (1930). 

8 This definition is too narrow when applied to situations where the same cause 
of action is being litigated anew, but it adequately states the rule where different 
causes of action have one issue or more in common. See, e.g., Cromwell v. 
County of Sac, 94 U. S. 351, 353 (1876); Goodenow v. Litchfield, 59 Iowa 226, 
233, 9 N. W. 107, 110 (1882); BIGELOW, EsTopPeL 110; CHAND, RES JupicaTa 
(1894) 49; 2 FREEMAN, JupcMENTs (5th ed. 1925) $627. This Note is concerned 
with the latter type of ‘situation. 
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bility.* New Orleans v. Citizens’ Bank is a leading case on this prob- 
lem.> An assessment was challenged upon the ground that the bank’s 
charter rendered its stock exempt from taxation. This contention, based 
upon the same charter, had been sustained in a suit involving taxes 
assessed for a previous year. The Supreme Court of the United States 
held that the prior determination was conclusive of the invalidity of the 
later assessment.® 

Mr. Justice White, in declaring that no state court then adhered to a 
contrary view,’ apparently overlooked earlier decisions by the Michigan 
and Tennessee courts.* Each had held that identical legal issues based 
upon the same facts could be raised anew in litigation involving taxes 
for different years. A few other jurisdictions have adopted this rule.® 
Some of its adherents have contended that successive tax suits do 
not involve the essential elements of res judicata;’° others have been 
influenced by the notion that the “ sovereign power to tax” should not 
be rendered impotent by prior adverse decisions, perhaps by an in- 
ferior tribunal.‘ The first contention disregards the fact that res judi- 
cata is generally held applicable to identical issues, even where the 
causes of action are distinct.1* The second must cope with the strong 
policy underlying the whole doctrine of prior adjudication.** An appre- 





4 In several cases annual tax liability has depended upon the construction of a 
single charter or statute. Cf., e.g., Gunter v. Atlantic Coast Line R. R., 200 U. S. 
273 (1906); Hancock v. Singer Mfg. Co., 62 N. J. L. 289, 41 Atl. 846 (1898) ; 
Bank v. Memphis, 101 Tenn. 154, 46 S. W. 557 (1898). Under the federal 
revenue laws the computation of the annual income tax often requires considera- 
tion of the fair market value of specific property as of March 1, 1913. See, e.g., 
47 STAT. 198, 202 (1932), 26 U. S. C. Supp. VI §§ 3113, 3114 (1933). 

5 167 U. S. 371 (1897). 

6 All courts are agreed that a judgment in a tax suit is binding on the parties 
with respect to that particular assessment or liability. See, e.g., New Orleans v. 
Citizens’ Bank, 167 U. S. 371, 398 (1897) ; Lake Shore & M. S. Ry. v. People, 46 
pa 193, 208, 9 N. W. 249, 250 (1881); 3 Cootry, Taxation (4th ed. 1924) 

1342. 

7 The opinion mentioned an early Iowa decision which appeared to hold res 
judicata inapplicable to tax cases. Cf. Davenport v. Chicago, R. I. & P. R. R., 38 
Iowa 633 (1874). But Mr. Justice White went on to assert that the authority of 
that case had been destroyed by a later Iowa decision. Cf. Goodenow v. Litchfield, 
59 Iowa 226, 9 N. W. 107 (1882). 

8 Michigan Southern & N. I. R. R. v. Auditor General, 9 Mich. 448 (1862) ; 
Lake Shore & M. S. Ry. v. People, 46 Mich. 193, 9 N. W. 249 (1881) ; State v. 
Bank of Commerce, 95 Tenn. 221, 31 S. W. 993 (1895). This oversight is all the 
more interesting in that the Tennessee case involved a question almost exactly like 
the one decided in New Orleans v. Citizens’ Bank. 

® Georgia Railroad & Banking Co. v. Wright, 124 Ga. 596, 53 S. E. 251 (1906) ; 
Newport v. Commonwealth, 106 Ky. 434, 50 S. W. 845, 51 S. W. 433 (1899); see 
Adams v. Yazoo & M. V. R. R., 77 Miss. 194, 267, 24 So. 200, 212-13 (1899). 

10 See Lake Shore & M.S. Ry. v. People, 46 Mich. 193, 208, 9 N. W. 249, 250 
(1881) ; Adams v. Yazoo & M. V. R. R., 77 Miss. 194, 266, 24 So. 200, 212 (1899). 

11 See Georgia Railroad & Banking Co. v. Wright, 124 Ga. 596, 605, 53 S. E. 
251, 255 (1906) ; Newport v. Commonwealth, 106 Ky. 434, 454, 50 S. W. 845, 849, 
51 S. W. 433, 435 (1899). 12 See the authorities cited in note 3, supra. 

18 The considerations underlying the general doctrine are: (1) the interest of 
the community in the termination of disputes; (2) the right of an individual to 
be protected from a vexatious multiplication of suits in which repeated adjudica- 
tions of the same matter are sought. See Bower, Res JupicaTA 4; 2 FREEMAN, 
JupcMeEnts § 626; von Moschzisker, supra note 2, at 299. These considerations 
would seem as applicable to disputes between the government and an individual as 
to controversies between individuals. 
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ciation of these factors has led to the adoption of the Supreme Court 
rule in the more recent state decisions.** 

Some courts, though purporting to follow the rule of the New Orleans 
case, have overstepped what appear to be its proper limitations. North 
St. Louis Gymnastic Society v. Hagerman is illustrative.1° The liabil- 
ity of the society turned upon the question whether it had used its 
property during the taxable year solely for “ educational” purposes. 
The court held that the issue was res judicata, since substantially simi- 
lar use during a previous year had been adjudged “ educational ”. But 
the precise acts which constituted the use of the property during the 
earlier period were not before the court in the later proceedings; there 
the legal effect of independent, though similar, acts of a different year 
was to be determined. In this respect the Gymnastic Society case dif- 
fered from New Orleans v. Citizens’ Bank, for in the latter case the 
identical charter was the subject matter of the rulings of law in both 
the prior and subsequent determinations. And the presence in succeed- 
ing litigation of the very subject matter of an earlier ruling is an his- 
torical common-law prerequisite for the operation of that ruling as a 
conclusive adjudication rather than as a precedent under the doctrine 
of stare decisis* The distinction is admittedly a narrow one, but it 
has practical merit. Res judicata is so rigid in its operation that it is 
desirable that the limits of its application be uniform and predictable. 
These desiderata cannot be attained if the concept be extended to situa- 
tions raising issues of “‘ substantial similarity ”, since such an extension 
introduces the uncertainty of questions of degree.1” The doctrine of 
stare decisis, with its relatively lesser rigidity, would seem better 
adapted to this type of situation.** 

Whether res judicata is applicable to determinations of the Board of 





14 People v. Omega Chapter of Psi Upsilon Fraternity, 324 Ill. 540, 155 N. E. 
279 (1927); North St. Louis Gymnastic Society v. Hagerman, 232 Mo. 693, 135 
S. W. 42 (1911) ; Hancock v. Singer Mfg. Co., 62, N. J. L. 289, 41 Atl. 846 (1898) ; 
Chicago, M. & St. P. Ry. v. Racine, 123 Wis. 102, 100 N. W. 1033 (1904); see 
Blondel v. Woodbury County, 203 Iowa 1099, 1100, 212 N. W. 335, 336 (1927); 
Chicago, B. & Q. R. R. v. Cass County, 72 Neb. 489, 494, 101 N. W. 11, 13 
(1904) ; 2 FREEMAN, JUDGMENTS §$§ 851-52. But see 3 CooLey, TAXATION § 1342. 

15 232 Mo. 693, 135 S. W. 42 (1911). Other cases of the same type are: People 
v. Omega Chapter of Psi Upsilon Fraternity, 324 Ill. 540, 155 N. E. 279 (1927); 
Kansas City Exposition Driving Park v. Kansas City, 174 Mo. 425, 74 S. W. 
979 aay Chicago, M. & St. P. Ry. v. Racine, 123 Wis. 102, 100 N. W. 1033 
(1904). 

16 See United States v. Moser, 266 U. S. 236, 242 (1924); BiceLow, EsTopPet | 
112; 2 FREEMAN, JUDGMENTS § 709; Note (1905) 18 Harv. L. Rev. 389. The 
distinction is illustrated by two decisions of the Privy Council. In one, it was held 
that the use of a given mathematical formula for determining tax liability for 
the year in question was not precluded by a decision in a prior case that the taxes 
for that year were to be computed by applying a different formula to facts sub- 
stantially similar. Broken Hill Proprietary Co. v. Broken Hill Municipal Council, 
[1926] A. C. 94. In the other case it was held that the construction placed upon 
a will in previous tax litigation was conclusive in a suit involving subsequent lia- 
bility, the construction of the same will being material to both suits. Hoystead v. 
Comm’r of Taxation, [1926] A. C. 155. Although these cases do not set forth the 
distinction with any degree of clarity, they can be reconciled only on that basis. 
See Inland Rev. Comm’rs v. Sneath, [1932] 2 K. B. 363, 369, 380. 

17 Cf., e.g., North St. Louis Gymnastic Society v. Hagerman, 232 Mo. 693, 706, 
135 S. W. 42, 46 (1911). 

18 The difference between the effect of res judicata and stare decisis is pointed 
out in von Moschzisker, supra note 2, at 300. 
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Tax Appeals is a problem dependent upon fresh considerations. There 
seems to be little doubt that the federal courts will apply the rule of 
New Orleans v. Citizens’ Bank to cases arising under the income or 
estate tax laws.1® Yet the fact that the Board of Tax Appeals is 
technically not a court 7° makes it difficult to predict whether a like 
result will prevail in that body.” Union Metal Mfg. Co.** raised the 
question of the effect to be given to a finding made under the Revenue 
Act of 1924. The board decided that it could properly receive new 
evidence of the 1913 value of specified patents despite the fact that it 
had previously determined the 1913 valde of the same patents in con- 
nection with the petitioner’s tax liability for a different year.?* Three 
considerations prompted this determination. First, the lack of finality 
of the Board’s decisions, as evidenced by the right of either party to 
demand a trial de novo of the issues in a district court,** was thought 
to evince a congressional intent that the Board’s determinations for one 
year should not be binding in succeeding years. Secondly, the Board 
considered it unwise to give its decisions any greater force than they 
were accorded in the district courts; there they were treated merely as 
prima facie evidence of the facts stated therein.”® Finally, the fear was 
expressed that erroneous decisions, perhaps based on inadequate evi- 
dence,?* might seriously affect the public revenue if perpetuated by 
res judicata.”* 





19 Western Maryland R. R. v. Tait, 53 F.(2d) 211, 215 (D. Md. 1931); see 
United States v. Stone & Downer Co., 274 U. S. 225, 230 (1927); United States v. 
Moser, 266 U. S. 236, 242 (1924). 

20 See 44 Stat. 105 (1926), 26 U. S. C. Supp. V § 1211 (1931); Old Colony 
Trust Co. v. Commissioner of Int. Rev., 279 U. S. 716, 725 (1929). 

21 Res judicata is often held applicable to decisions of administrative tribunals 
making determinations which are judicial in their nature and final in their effect. 
Little v. Board of Adjustment of Raleigh, 195 N. C: 793, 143 S. E. 827 (1928), 
(1928) 7 N.C. L. REv. 59 (zoning board) ; New Departure Mfg. Co. v. Robinson, 39 
App. D. C. 504 (1913) (patent office) ; see BicELow, EstopreL 72; Bower, Res Ju- 
DICATA II, 17; 2 FREEMAN, JUDGMENTS § 633; von Moschzisker, supra note 2, at 329; 
cf. Noble v. Union River Logging R. R., 147 U. S. 165 (1893) (land dept.). But 
cf. Ernest B. Gates, 41 L. D. 384 (1912). But it has been held inapplicable to 
decisions of bodies regulating public utilities. Stratton v. Railroad Comm., 186 
Cal. 119, 198 Pac. 1051 (1921) ; Holmberg v. Chicago, St. P.. M. & O. Ry., 115 
Neb. 727, 214 N. W. 746 (1927) ; Waggoner-Gates Milling Co. v. Atchison, T. & 
S. F. Ry., 163 I. C. C. sor (1930). Since these bodies deal with complex situations 
involving the difficult problem of adjusting conflicting interests of public utility own- 
ers and operators, their employees, and the public as a whole, there may be merit 
in the suggestion that the purposes of commission regulation can be effectuated 
best if the commissions are not bound by technical rules of law. See Note (1929) 
27 Micu. L. Rev. 677, 681; (1927) 6 Nes. L. Butt. 177, 178. 

22 4 B. T. A. 287 (1926). 

23 In this case, the Board expressly overruled an earlier decision in which it had 
held that its determinations operated as res judicata. Gilliam Mfg. Co., 2 B. T. A. 
272 (1925). 

24 See 43 STAT. 297 (1924), 26 U. S. C. § 1049 (1926); Old Colony Trust Co. 
v. Commissioner of Int. Rev., 279 U. S. 716, 721 (1929). 

25 See 43 STaT. 337 (1924), 26 U. S. C. $1218 (1926). i 

26 Before the Board’s status had been altered by the Act of 1926, the parties 
frequently failed to submit their strongest case to that tribunal, but introduced new 
and important evidence for the first time at the trial in a district court. See Blair 
v. Curran, 24 F.(2d) 390, 392 (C. C. A. rst, 1928) ; Union Metal Mfg. Co., 4 B. T. A. 
287, 289 (1926). 

27“. . . an error either in fact or law as to one taxpayer, or as to one year 
of tax, could affect the tax liability of many others so that it might project itself 
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Whatever the merit of these considerations when first propounded, 
their force is considerably diminished today. Although the Board is 
still referred to in the Revenue Acts as “ an independent agency in the 
Executive Branch of the Government ”’,** it performs the functions of 
court.” Its decisions are now final, subject only to review on questions 
of law by the circuit courts of appeals.*® Thus, the Revenue Act of 1926 
has substantially removed two of the Board’s objections. And the 
notion that security of the public revenue requires opportunities for 
repeated adjudications of the same facts, or of their legal effect, seems 
difficult to support in view of the line of cases following New Orleans v. 
Citizens’ Bank.** 

With respect to determinations made since the Revenue Act of 1926, 
the attitude of the Board is uncertain.** There is so little basis for 
distinguishing its present determinations from decisons of the courts 
that it would seem desirable to apply to both the same rules of prior 
adjudication. And since the Board is an agency of the federal govern- 
ment, it is but natural to expect that the Supreme Court rule, rather 
than the contrary doctrine, will prevail. 





SPECULATIVE PROFITS AS DAMAGES FOR BREACH OF CONTRACT. — The 
last hundred years have witnessed continual modification of the once 
rigid rule that anticipated profits, because inherently uncertain, were 
per se not a proper element of damages * for breach of contract.? To- 





in an ever-growing circle to bring about great injustice and distort the public 
revenue.” Union Metal Mfg. Co., 4 B. T. A. 287, 288 (1926). This language 
indicates that the Board misconceived the scope of res judicata, which requires 
identity or privity of parties. See Miller, The Doctrine of Res Adjudicata Before 
the Tax Board (1927) 5 Nat. Inc. Tax Mac. 127, 128. See also the authorities cited 
in note 3, supra. 

28 See 44 StTaT. 105 (1926), 26 U.S. C. Supp. V § 1211 (1931). 

29 See Note (1932) 45 Harv. L. Rav. 1221, 1223; (1932) 42 YALE L. J. 125, 
128. 
30 See 44 StaT. 110 (1926), 26 U. S. C. Supp. V § 1226 (1931); Phillips v. 
Commissioner of Int. Rev., 283 U.S. 589, 599, 600 (1931) ; House & Herrmann, Inc. 
v. Lucas, 36 F.(2d) 51, 52 (C. C. A. 4th, 1929) ; Kiern, Income Taxation (1929) 
I4II. 
81 See the cases cited in note 19, supra. The weight which the Board itself 
gave to this consideration was probably due in large measure to its misconception 
of the scope of res judicata. See note 27, supra. 

32 As late as 1929, the Board reaffirmed the rule laid down in the Union Metal 
case. Charles M. Monroe Stationery Co., 15 B. T. A. 1227 (1929). However, 
the decision to which the Board refused to give the effect of res judicata had been 
made before the nature of the Board had been changed by the Act of 1926. The 
basic decision, therefore, was subject to all of the objections set out in Union 
Metal Mfg. Co. The opinion in the Monroe case did not discuss the possibility 
that a different result might be required if the prior determination was made by 
the Board under the authority of the Revenue Act of 1926. 

1 Cf. Smith v. Condry, 1 How. 28 (U. S. 1843) ; The Lively, 1 Gall. 315, Fed. 
Cas. No. 8403 (C. C. Mass. 1812) ; Boyd v. Brown, 17 Pick. 453 (Mass. 1835) ; see 
1 Sepcwick, DamacEs (oth ed. 1912) § 175. 

2 Only cases of contract actions for loss of profits will be considered in this Note. 
However, the problem is the same in tort cases except for less stringent requirements 
of proximate causation. See, e.g., United States Trust Co. v. O’Brien, 143 N. Y. 284, 
287, 38 N. E. 266, 267 (1894) ; Texas Power & Light Co. v. Roberts, 187 S. W. 225, 
227 (Tex. Civ. App. 1916). But cf. Stephany v. Hunt Bros. Co., 62 Cal. App. 638, 
217 Pac. 797 (1923). 
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day the difficulty is recognized as largely evidentiary; * the twin bars 
sinister “ speculative ” and “ contingent ” no longer present an insur- 
mountable obstacle to recovery.* If the requirements of proximate 
causation enunciated in Hadley v. Baxendale ® are satisfied, the courts 
allow substantial damages when the evidence establishes that a profit 
has been lost, even though the amount thereof may be highly conjec- 
tural. However, the confusion following efforts to apply the rule as 
thus stated suggests that the formula has been over-simplified. 

Much of this confusion is due to the failure of the courts to distin- 
guish the three situations in which thé question of speculative profits 
arises. The evidence’ may show the plaintiff to have been deprived 
of: (1) a definitely established profit, the amount of which is uncer- 
tain; (2) an opportunity to earn a profit entailing a corresponding risk 
of loss; (3) an opportunity to earn a profit, not entailing a risk of loss, 
but of such a nature that it is impossible to determine whether any profit 
would have been realized. 

The American cases impliedly recognize this classification to the ex- 
tent that compensation is allowed in the first situation and refused in 





8 See 1 SepcwicK, Damaces § 174; Note (1933) 17 Munn. L. REv. 194. 

4 In Masterton v. Mayor of Brooklyn, 7 Hill 61 (N. Y. 1845), recovery was 
first allowed for “ profits . . . which are the direct and immediate fruits of the con- 
tract”. See also Fox v. Harding, 7 Cush. 516, 522 (Mass. 1851). The modern cases 
do not distinguish between anticipated profits to accrue directly from the contract, 
and those to be derived from a collateral undertaking which was within the con- 
templation of the parties at the making of the contract. £.g., Naylor v. Parker, 139 
S. W. 93 (Tex. Civ. App. 1911) ; Alexander v. Western Union Tel. Co., 66 Miss. 161, 
5 So. 397 (1888). 

5 g Ex. 341 (1854). “ The damages . . . should be such as may fairly and rea- 
sonably be considered either arising naturally . . . from such breach of contract 
itself, or such as may reasonably be supposed to have been in the contemplation of 
both parties, at the time they made the contract, as the probable result of the breach 
of it.” Id. at 354. See 1 Sepcwick, DamaceEs §§ 144, 146, 147a; 3 WILLISTON, 
ConTRACTs (1920) §§ 1356-57; Bauer, Consequential Damages in Contract (1932) 
80 U. or Pa. L. Rev. 687. In this Note it will be assumed that the requirements of 
proximate causation have been met. 

6 E.g., United States Auto Co. v. Arkadelphia Milling Co., 140 Ark. 73, 215 S. W. 
641 (1919) ; Thayer-Moore Brokerage Co. v. Campbell, 164 Mo. App. 8, 147 S. W. 
545 (1912) ; Wakeman v. Wheeler & Wilson Mfg. Co., 101 N. Y. 205 (1886) ; Bishop- 
Babcock-Becker Co. v. Estes Drug Co., 63 Okla. 117, 163 Pac. 276 (1917); cf. 1 Con- 
TRACTS RESTATEMENT (1932) § 331(1). A few courts, however, cling to the old 
view that the amount of damages must be ascertainable beyond any taint of specu- 
lation. De Honey v. Gjarde, 134 Wash. 647, 236 Pac. 290 (1925) ; Stephany v. Hunt 
eng Co., 62 Cal. App. 638, 217 Pac. 797 (1923); see Note (1910) 59 U. or Pa. L. 

Vv. 180. 

Where the breach prevents the use of property from which profits would have 
been derived and the difficulty of measuring the loss is extreme, many courts award 
damages measured by the rental value during the period of incapacity rather than 
by the prospective profits. Favar v. Riverview Park, 144 Ill. App. 86 (1908); 
Hutchinson Mfg. Co. v. Pinch, 91 Mich. 156, 51 N. W. 930 (1892) ; Brewington v. 
Loughran, 183 N. C. 558, 112 S. E. 257 (1922); Griffin v. Colver, 16 N. Y. 489 
: 1858); see 1 SEDGWIcK, DaMaGcEs §171b; 1 Contracts RESTATEMENT (1932) 

331(2). 

7 The problem is considered as of the time all the evidence has been produced, 
since the question whether profits may be included in the damages is usually pre- 
sented by a motion for instructions to the jury. Where a decision is made on the 
pleadings, the courts assume that the plaintiff will produce the best available evi- 
dence to establish the fact of injury. Murphy v. Hanna, 37 N. D. 156, 164 N. W. 


32 (1917). 
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the second. Profits lost by the interruption of an established business 
are held recoverable, since evidence of past earnings suffices to prove 
substantial damage.* A like result is reached in actions for wrongful 
termination of a commission sales agency, even though the amount 
of injury is conjectural.® On the other hand, only nominal damages 1° 
are permitted for the destruction of a new business, since the venture. 
might have proved costly rather than profitable." Likewise, in actions 
for breach of .contracts to publish advertisements,’* or to house ** or 
furnish ** theatrical productions, anticipated profits are held not a proper 
element of damages when the evidence leaves uncertain whether the 
transaction would have resulted in gain or loss.*® 





8 E.g., Owensboro Harrison Tel. Co. v. Wisdom, 23 Ky. L. Rep. 97, 62 S. W. 
529 (1901); Armstrong v. Bangor Mill Supply Corp., 128 Me. 75, 145 Atl. 741 
(1929); Collins v. Lavelle, 19 R. I. 45, 31 Atl. 434 (1895) ; see Allison v. Chandler, 
II Mich. 542 (1863) (tort action). Recovery of anticipated profits of an inter- 
rupted whaling voyage has been allowed. Dennis v. Maxfield, to Allen 138 (Mass. 
1865) ; cf. Whitelaw v. United States, 9 F.(2d) 103 (N. D. Cal. 1925) ; Pacific Steam 
Whaling Co. v. Alaska Packers’ Ass’n, 138 Cal. 632, 72 Pac. 161 (1903) (tort ac- 
tions) ; (1929) 38 YALE L. J. 540. Similar recovery has been permitted in actions 
for the destruction of planted crops. Shoemaker v. Acker, 116 Cal. 239, 48 Pac. 62 
(1897) ; Doucet v. Wilfert, 4 La. App. 293 (1926). 

Unless the plaintiff submits the best available evidence, however, substantial 
damages will be denied. Sussex Land & Live Stock Co. v. Midwest Ref. Co., 276 
Fed. 932 (D. Wyo. 1922); Central Coal & Coke Co. v. Hartman, 111 Fed. 96 
(C. C. A. 8th, 1901) (tort actions) ; (1931) 45 Harv. L. Rev. 193. 

9 Wells v. Nat. Life Ass’n of Hartford, 99 Fed. 222 (C. C. A. 5th, 1900) ; Hirch- 
horn, Mack & Co. v. Bradley; 117 Iowa 130, 90 N. W. 592 (1902); United States 
Auto Co. v. Arkadelphia Milling Co., 140 Ark. 73, 215 S. W. 641 (1919) ; Wakeman 
v. Wheeler & Wilson Mfg. Co., 101 N. Y. 205 (1886) ; see (1930) 14 Munn. L. Rev. 
820. Contra: Brigham & Co. v. Carlisle, 78 Ala. 243 (1884); Stephany v. Hunt 
Bros. Co., 62 Cal. App. 638, 217 Pac. 797 (1923). 

Some courts distinguish between exclusive and non-exclusive agencies, denying 
recovery in the latter case because of the greater difficulties of proof. Friedman v. 
McKay Leather Co., 179 Cal. 566, 178 Pac. 139 (1919) ; McGinnis v. Studebaker 
Corp., 75 Ore. 519, 146 Pac. 825 (1915). The validity of this distinction is ques- 
tionable. If the plaintiff can establish the fact of loss of profits, uncertainty as to 
the amount of the loss should not bar recovery. See note 6, supra. 

10 The plaintiff may recover nominal damages even when no loss is sustained. 
3 Wittiston, ConTRACTS § 1340. 

11 States v. Durkin, 65 Kan. 101, 68 Pac. 1091 (1902); American Oil Co. v. 
Lovelace, 150 Va. 624, 143 S. E. 293 (1928); Webster v. Beau, 77 Wash. 444, 137 
Pac. 1013 (1914). For the same reason profits are not an element of damage for 
breach of an agreement to manufacture articles patented by the plaintiff. Locktit 
Cap Co. v. Globe Mfg. Co., 158 Wash. 183, 290 Pac. 813 (1930) ; Forster v. Carouso, 
65 Cal. App. Dec. 764, 299 Pac. 741 (1931). 

12 Tribune Co. v. Bradshaw, 20 Ill. App. 17 (1886) ; Winston Cigarette Mach. 
Co. v. Wells-Whitehead Tobacco Co., 141 N. C. 284, 53 S. E. 885 (1906) ; Eisenlohr 
v. Swain, 35 Pa. 107 (1860) ; cf. Noble v. American Three Color Co., 37 Misc. 96, 
74 N. Y. Supp. 764 (1902). But cf. World’s Columbian Exposition v. Pasteur- 
Chamberland Filter Co., 82 Ill. App. 94 (1898). 

18 Bernstein v. Meech, 130 N. Y. 354, 29 N. E. 255 (1891); K. & R. Film Co., 
Inc. v. Brady, 104 Misc. 667, 172 N. Y. Supp. 268 (1918) ; cf. Favar v. Riverview 
Park, 144 Ill. App. 86 (1908) (side-show in amusement park) : ; Narragansett Amuse- 
ment Co. v. Riverside Park Amusement Co., 260 Mass. 265, 157 N. E. 532 (1927) 
(same). 

14 Todd v. Keene, 167 Mass. 157, 45 N. E. 81 (1896) ; Broadway Photoplay Co. 
v. World Film Corp., 225 N. Y. 104, 121 N. E. 756 (1919) ; cf. Alkahest Lyceum 
System v. Curry, 6 Ga. App. 625, 65 S. E. 580 (1909). 

15 If special circumstances enable the plaintiff to establish a definite loss of 
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From the decisions refusing compensation, however, the courts have 
deduced rules of thumb which have been mistakenly applied in factual 
situations outwardly similar but properly belonging within the first 
category. Reliance on cases of the destruction of a new business has 
led to denials of recovery for breaches which delay the opening of new 
enterprises, despite evidence of their subsequent success.1* Yet such 
evidence appears as adequate a basis for an award of substantial damages 
as is the proof of past profits which the courts accept in the established 
business cases.’7 The doctrine that prospective profits of a theatrical 
exhibition are not recoverable has also been extended. In Carnera v. 
Schmeling,'* the plaintiff proved a contract by which he was to receive 
a share of the gross receipts of a championship boxing match. That 
some profit would have been realized appears certain. But the court, 
citing cases of theatrical contracts involving a risk of loss,1® vacated a 
writ of attachment merely because the extent of the injury was in- 
capable of definite ascertainment.”° Similar cases in which recovery of 
profits has been improperly denied indicate the difficulties of application 
inherent in the present formula.** 

Of greater consequence is the failure of the American courts to recog- 
nize that the absence of any chance of loss in cases within the third 
category distinguishes them from situations of the second class. Ac- 
tions for breach of contract causing loss of an opportunity to gain a 
prize or reward are illustrative. In England substantial compensation 
has been allowed in such cases on the theory that an opportunity to 
gain, which involves no risk of detriment and which has a reasonable 
chance to materialize, is of economic value.?* This reasoning the Ameri- 
can courts have refused to accept; crystallization of the rule has led 
to denials of recovery in all cases outside of the first category. 





profits, substantial damages: are recoverable in these situations. E£.g., Marcus v. 
Meyers & Davis, 11 T. L. R. 327 (Q. B. 1895) (publishing advertisements) ; 
Weinglass v. Gibson, 304 Pa. 203, 155 Atl. 439 (1931) (furnishing theater) ; Lester 
v. Fox Film Corp., 114 S. C. 533, 104 S. E. 178 (1920) (providing motion pictures). 

16 F.g., Kettering Mercantile Co. v. Sheppard, 19 N. M. 330, 142 Pac. 1128 
(1914); Cramer v. Grand Rapids Show Case Co., 223 N. Y. 63, 119 N. E. 227 
(1918) ; cf. Texas Power & Light Co. v. Roberts, 187 S. W. 225 (Tex. Civ. App. 
1916). 

17 See cases cited in note 8, supra. 

18 236 App. Div. 460, 260 N. Y. Supp. 82 (1932). 

19 Bernstein v. Meech, 130 N. Y. 354, 29 N. E. 255 (1891) ; Broadway Photo- 
play Co. v. World Film Corp., 225 N. Y, 104, 121 N. E. 756 (1919). See notes 13, 
14, supra. 

20 Although the decision might be supported on the insufficiency of the affidavits, 
the court apparently based it on the broader ground of the uncertainty of the 
amount of injury. See Carnera v. Schmeling, 236 App. Div. at 462, 260 N. Y. 
Supp. at 85. 

21 Cf., e.g., Peoples’ Sav. Bank v. Waterloo & Cedar Falls Rapid Transit Co., 
118 Iowa 740, 92 N. W. 691 (1902); Sandusky Grain Co. v. Borden’s Condensed 
Milk Co., 214 Mich. 306, 183 N. W. 218 (1921) ; E. H. Taylor, Jr., & Sons v. Levin 
Co., 274 Fed. 275 (C. C. A. 6th, 1921) (tort action). 

22 Chaplin v. Hicks, [1911] 2 K. B. 786. See 3 Witxiston, Contracts § 1346: 
“Tf the plaintiff has given valuable consideration for the promise of a performance 
which would have given him a chance to make a profit, the defendant should not 
be allowed to deprive him of that performance without compensation. ...” See 
also Taylor v. Bradley, 39 N. Y. 129, 144 (1868); 1 Conrracts RESTATEMENT 


(1932) § 332(a). 
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Thus, the English precedents are rejected in “ contest ” and “ reward ” 
cases.2* Compensation for breach of an admittedly profitable contract 
is refused when unascertainable contingencies make its duration beyond 
the time of the breach conjectural.** And on the authority of the 
typical new business cases, recovery is denied for breach of an agree- 
ment to organize a company and to employ the plaintiff therein for a 
stipulated salary and a share of the profits.”> In these and other cases *° 
the courts overlook that the evidence has shown the plaintiff’s oppor- 
tunity to gain to be unaccompanied by any risk of loss. 

An appreciation of the suggested tripartite classification should at 
least serve to clarify the distinction between the first and second situa- 
tions. Whether recognition of a third distinct situation will lead the 
courts to allow compensation in cases of this class is questionable. Much 
of the judicial distrust of jury speculation is doubtless well founded. 
However, the danger of purely conjectural verdicts may be partially ob- 
viated by permitting expert opinion testimony *’ and by requiring the 
plaintiff to produce the best available evidence.** Moreover, excessive 
verdicts may be controlled by the judiciary. And the courts’ fears have 
been so far overcome that profits admittedly conjectural in amount are 
now deemed a proper element of damages. Recovery for deprivation 
of a reasonable chance ?® to gain entailing no risk of detriment is but a 





23 Western Union Tel. Co. v. Crall, 39 Kan. 580, 18 Pac. 719 (1888) (trotting 
race); Phillips v. Pantages Theatre Co., 163 Wash. 303, 300 Pac. 1048 (1931) 
(movie contest ); cf. Cain v. Vollmer, 19 Idaho 163, 112 Pac. 686 (1910) (trotting 
race; tort action); Smitha v. Gentry, 20 Ky. L. Rep. 171, 45 S. W. 515 (1898) 
(reward for arrest; tort action). But cf. McPeek v. Western Union Tel. Co., 107 
Iowa 356, 78 N. W. 63 (1899) ; Kansas City, M. & O. Ry. v. Bell, 197 S. W. 322 
(Tex. Civ. App. 1917). 

24 Reilly v. Birmingham, 53 S. W.(2d) 825 (Tex. Civ. App. 1932); Byrne Mill 
Co. v. Robertson, 149 Ala. 273, 42 So. 1008 (1907). Compare the actions for 
breach of contract to support for life, where actuary tables are used to determine 
the compensation recoverable. Freeman v. Fogg, 82 Me. 408, 19 Atl. 907 (1890) ; 
Schell v. Plumb, 55 N. Y. 592 (1874). 

25 Gibson v. Hercules Mfg. Co., 80 Cal. App. 689, 252 Pac. 780 (1927); cf. 
Ellerson v. Grove, 44 F.(2d) 493 (C. C. A. 4th, 1930). But cf. Treat v. Hiles, 81 
Wis. 280, 50 N. W. 896 (1892). 

26 E.g., Stevens v. Yale, 113 Mich. 680, 72 N. W. 5 (1897); Gray v. Wabash 
Ry., 220 Mo. App. 773, 277 S. W. 64 (1925); cf. Walser v. Western Union Tel. 
Co., 114 N. C. 440, 19 S. E. 366 (1894). But cf. Bannatyne v. Florence Milling 
& Mining Co., 77 Hun 289, 28 N. Y. Supp. 334 (1894). 

27 A few courts have permitted evidence of this type where prospective profits 
are sought as damages for breach of an oil,and gas contract. Julian Pet. Corp. v. 
Courtney Pet. Co., 22 F.(2d) 360 (C. C. A. oth, 1927) ; Daughetee v. Ohio Oil Co., 
263 Ill. 518, tos N. E. 308 (1914) ; Wheeland v. Fredonia Gas Co., 92 Kan. 50, 139 
Pac. 1010 (1914). And such testimony has been allowed in a few other actions in 
which recovery of anticipated profits was claimed. Guerini Stone Co. v. Carlin 
Const. Co., 240 U. S. 264 (1916) (probable cost of contracting work); World’s 
Columbian Exposition v. Pasteur-Chamberland Filter Co., 82 Ill. App. 94 (1898) 
(value of advertising space); Jones v. Fuller, 19 S. C. 66 (1882) (extent of loss 
from breach of promise to marry). Most courts, however, exclude such evidence. 
E.g., Foote & Davies Co. v. Malony, 115 Ga. 985, 42 S. E. 413 (1902); Linn v. 
Sigsbee, 67 Ill. 75 (1873); Smith v. Pallay, 130 Ore. 282, 279 Pac. 279 (1929) ; 
Wells v. Nat. Life Ass’n of Hartford, 99 Fed. 222 (C. C. A. sth, 1900). 

28 The plaintiff must introduce such proof as the case will reasonably permit. 
Grass v. Big Creek Development Co., 75 W. Va. 719, 84 S. E. 750 (1915); Saint 
Marys Mach. Co. v. Cook, 187 Ky. 112, 218 S. W. 733 (1920). See note 8, supra. 

29 Of course, if the plaintiff cannot show a reasonable possibility of gain, sub- 
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short step. The defendant, having caused the deprivation, should not 
escape liability by pleading the difficulty of transposing an opportunity 
of economic value into terms of pecuniary compensation.*° 





LEGISLATION 


LEGISLATIVE INTERFERENCE WITH THE RULE AGAINST PERPETUI- 
TIES. — In England the judicial development of the Rule against Per- 
petuities has been a gradual process. Not until 1882 was it decided 
that future interests, though limited to persons in being who might 
join in the alienation of an absolute fee, were invalid if they did not 
necessarily vest within the permitted period. Even before the English 
courts, in 1833, definitively stated the period as measured by lives in 
being and twenty-one years thereafter,* American legislatures were 
beginning to modify the common-law doctrine. Three early enact- 
ments made minor changes;* and in 1828 the New York Revised 
Statutes laid the foundation for legislative interference.° Between 1846 
and 1895 eleven states passed perpetuity statutes modeled after this 
provision,® and Mississippi amended its earlier expression to comply 





stantial compensation will be refused, even though there is no risk of loss. Cf. 
Lowrie v. Castle, 225 Mass. 37, 113 N. E. 206 (1916) (tort action). 

30 “The party who has wrongfully broken a contract should not be permitted 
to reap advantage from his own wrong by insisting on proof which, by reason of 
his breach, is unobtainable.” South Chester Tube Co. v. Texhoma Oil & Ref. Co., 
264 S. W. 108, 111 (Tex. Civ. App. 1924). Cf. Story Parchment Co. v. Paterson 
Parchment Paper Co., 282 U. S. 555 (1931); Hetzel v. Baltimore & O. R. R., 169 
U. S. 26 (1898); United States Trust Co. v. O’Brien, 143 N. Y. 284, 38 N. E. 266 
(1894) ; Brady v. Erlanger, 188 App. Div. 728, 177 N. Y. Supp. 301 (1919). 


1 See Gray, THE RULE AGAINST PERPETUITIES (3d ed. 1915)-§§ 169-85; Lewis, 
LAw oF PERPETUITY (1843) 140-62; Rundell, The Suspension of the Absolute 
Power of Alienation (1921) 19 Micu. L. Rev. 235; Anderson, The Modern Rule 
Against Perpetuities (1929) 77 U. or Pa. L. Rev. 862. 

2 London & S. W. Ry. v. Gomm, 20 Ch. D. 562 (1882), approved, In re Har- 
greaves, 43 Ch. D. 401 (1890). Early dicta stating that the Rule did not apply in 
such situations are collected in MarspEN, RULE AGAINST PERPETUITIES (1883) 55-62. 
The distinction between the purpose of the Rule and the method utilized is developed 
in CHAPLIN, SUSPENSION OF THE POWER OF ALIENATION (3d ed. 1928) §§ 372-73. 

3 Cadell v. Palmer, 1 Cl. & F. 372 (1833). 

4 Conn. Rev. Strat. (1784) p. 3, § 2; Miss. Laws 1822, p. 305, Miss. Rev. Copr 
(1824) c. 104, § 24; 10 Ohio Laws 1811, p. 7. 

5 1 N. Y. Rev. Star. (1828) p. 723, §§ 14-20, p. 773, § 1, N. Y. Reat Prop. Law 
(1909) §§ 42-50; N. Y. Pers. Prop. Law (1909) § 11. 

6 In order of adoption: Mic. Rev. Start. (1846) c. 62, §§ 14-20, Micu. Comp. 
Laws (1929) §§ 12934-40; Wis. Rev. Stat. (1849) c. 56, §§ 14-20, Wis. Srar. 
(1931) §§ 230.14-.15 ; Munn. Rev. Stat. (1851) c. 43, §§ 14-20, Minn. Stat. (Mason, 
1927) §$§ 8044-50; Inv. Rev. Star. (1843) c. 28, §§ 66-71, 2 id. (1852) pt. 2, c. 9, 
§ 1, Inv. Ann. Strat. (Burns, 1926) §§ 12171, 13416-17; Ata. Cope (1852) § 1309, 
Ata. Cope (Michie, 1928) § 6922 (repealed, see note 33, infra); N. D. Civ. Cope 
(1877) §§ 201-02, 227-33 (enacted 1865), N. D. Comp. Laws (1913) §§ 5287-88, 
5313-19; S. D. Crv. Cope (1877) §§ 201-02, 227-33 (enacted 1865), S. D. Comp. 
Laws (1929) $§ 294-95, 320-26; Cat. Crv. Cope (1872) §§ 715-16, 770-76, CAL. 
Civ. Cope (Deering, 1931) §§ 715-16, 770-76; IpAHO Rev. Start. (1887) §§ 2836, 
2851-53, IpAHo CopE (1932) §§ 54-111, 54-202-04; OKLA. Stat. (1890) §§ 4109-10, 
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with the New York formula.’ Arizona alone has since followed New 
York’s lead.* In addition, four states have attempted to declare the 
common law by enactment.® However, the operation of statutory rules 
against perpetuities indicates that the hands off policy of the English 
Parliament ?° and a majority of American legislatures has proved more 
desirable.** 

The early Connecticut and Ohio enactments permitted the disposi- 
tion of property only to “ persons in being or to their immediate issue 
or descendants ”.1* Mississippi authorized the conveyance of land to 
“ a succession of donees then living ”.1* In these states the elimination 
of the period in gross caused little inconvenience. But conflicting in- 
terpretations and the manifold difficulties occasioned by the former 
provision ** led to its repeal in both Connecticut and Ohio.*® And the 
Mississippi statute still seems to puzzle the courts.*® 





4134-40, Oxia. Stat. (1931) §§ 11756-63; Mownr. Civ. Cope (1895) §§ 1150-51, 
1220-25, Mont. Rev. Cope (Choate, 1921) $§ 6705-06, 6733-38. 

All the statutes adopting the New York formula, except that of Alabama, provide 
that a contingent remainder in fee may be created upon a remainder in fee, to take 
effect in the event that the person to whom the first remainder is limited dies under 
twenty-one. See Runk, American Statutory Modifications of the Rule Against 
Perpetuities, of Trusts for Accumulation, and of Spendthrift Trusts (1932) 80 
U. or Pa. L. REv. 397, 399. 

7 Miss. Rev. Cope (1857) c. 36, art. 3 (enacted 1856). 

8 Ariz. Rev. Stat. (1913) §§ 4679-85, Ariz. Cope (Struckmeyer, 1928) 
§§ 2761-65. 

® In order of adoption: Iowa Cope (1851) $1191, Iowa Cope (1931) § 10127; 
Ky. Rev. Stat. (1852) c. 80, § 34, Ky. Strat. (Carroll, 1930) § 2360; Ga. CopE 
(1861) § 2249, Ga. Cope Ann. (Michie, 1926) § 3678; 31 Stat. 1351 (1901), D. C. 
Cope (1929) tit. 25, §§ 112-14. 

10 The common-law Rule has remained practically unaltered in England. The 
period for the accumulation of income from real or personal property has been 
regulated. 39 & 40 Geo. III, c. 98 (1800); 55 & 56 Vict. c. 58 (1892). And the 
Law of Property Act modified the Rule by providing that an invalid term should 
be reduced to a valid term of twenty-one years. 15 GEO. V, c. 20, § 163(1) (1925); 
cf. id. §§ 161, 162. Fourteen American states also have accumulations statutes. See 
Runk, supra note 6, at 399-400; GRAY, op. cit. supra note 1, §§ 715-27; cf. Note 
(1928) 41 Harv. L. Rev. 514. 

11 Although some state constitutions have denounced perpetuities as “ contrary 
to the genius of a free government,” the effect of these general provisions on court 
decisions has been negligible. See Gray, op. cit. supra note 1, §§$ 730-34, 766-73. 
Two states have similar statutory expressions. Mp. Ann. Cope (Bagby, 1924) 
art. 93, $329; N. M. Srar. Ann. (Courtright, 1929) § 117-114. 

12 Supra note 4. 18 Supra note 4. 

14 For example, the Connecticut statute was held applicable to personalty. See 
Rand v. Butler, 48 Conn. 293, 299 (1880). But the Ohio statute did not cover per- 
sonal property. See Dayton v. Phillips, rr Ohio Dec. 680, 687 (1892), aff’d, sub 
nom. Phillips v. Heron, 55 Ohio St. 478, 45 N. E. 720 (1896); Dahlgren v. Pierce, 
270 Fed. 507, 517 (C. C. A. 6th, 1921). Ohio commentators considered legislative 
change imperative. See Black, Ohio Rule Against Perpetuities (1929) 3 Cin. L. 
Rev. 79; White, The Ohio Rule Against Perpetuities (1926) 24 Onto L. REP. 72, 
149, (1929) 29 id. at 139. For the judicial history of the Connecticut enactment, 
see Wells, The Connecticut Statute Against Perpetuities (1898) 8 Yate L. J. 82. 

15 Conn. Pub. Acts 1895, c. 249. The common-law Rule was reinstated auto- 
matically. Healy v. Healy, 70 Conn. 467, 39 Atl. 793 (1898). Ohio’s repeal, ef- 


‘fective January 1, 1932, expressly restored the common-law Rule. Onto Gen. Cope 


(Page, 1932) § 10512-8. 

6 See, e.g., Holmes, Some Observations on the Statutory Rule Against Per- 
petaiine (1931) 4 Miss. L. J. 122; Smith, Mississippi’s “ Odd and Confused Stat- 
ute” (1929) 2 id. 228; (1926) 24 Micu. L. Rev. 859. 
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The New York Revisers introduced a more drastic contraction of 
the common-law period. The term in gross was eliminated and limita- 
tions suspending alienation beyond two lives prohibited. Life tables 
indicate that the difference between a period measured by “ lives in 
being” and one restricted to “two lives” is negligible.” But the 
arbitrary term chosen by the Revisers ** has caused the destruction of 
many natural limitations which sought to provide for more than two 
members of a family.’® Judicial efforts to mitigate the rigors of the 
statute have been to some extent successful,?® but only after extensive 
litigation.” TE 

Dissatisfaction with the “two lives” provision has also been evi- 
denced in other states.2_ The Michigan court, by treating the life of a 
survivor of a class as only one of the two measuring lives,”* has partially 
abrogated the enactment. Agitation for repeal has prompted a bill now 
before the Michigan legislature.** Minnesota has weakened the effect 
of the restriction by providing that all trusts may continue for the 
common-law period if the trustee’s power of free alienation is not sus- 
pended longer than the statutory period.*° Wisconsin remained un- 





17 See actuarial figures in U. S. Lire Tasies (1010), Russell, Proposed Changes 
in the New York Rule Against Perpetuities (1931) o St. Joun’s L. REv. 50, 59-60. 

18 The Revisers questioned whether further contraction would not have been 
desirable. See Revisers’ Reports and Notes, 3 N. Y. Rev. Star. (2d ed. 1836) 403, 
568-79. An explanation of the choice of the two lives period has been suggested. 
See Powell, The So Called Rule in New York State Against Perpetuities (1931) 
3 N. Y. State B. Butt. 91, 98. 

19 F.g., Matter of Perkins, 245 N. Y. 478, 157 N. E. 750 (1927); Matter of 
Gallien, 247 N. Y. 195, 160 N. E. 8 (1928); Matter of Duffey, 144 Misc. 140, 258 
N. Y. Supp. 429 (1932); see Powell, supra note 18, at 102; Russell, supra note 17, 
at 56-58. 

20 The doctrine of separable trusts has often been invoked to uphold disposi- 
tions. For example, in limitations to a wife and children the life of the former may 
be treated as a “trunk life” from which there branches at death a separate trust 
for each separate child. The question whether a single or separable trust was in- 
tended is one of construction. £.g., Savage v. Burnham, 17 N. Y. 561 (1858); 
Matter of Horner, 237 N. Y. 489, 143 N. E. 655 (1924); see Powell, supra note 18, 
at 100-02; (1918) 18 Cox. L. Rev. 93. Of course, the doctrine of separable trusts 
will not save gifts over after cross remainders to surviving children under the “ two 
lives ” provision. 

21 See Gray, op. cit. supra note 1, §§ 749-50; Whiteside, Suspension of the 
Power of Alienation in New York (1927) 13 Corn. L. Q. 31, 167, n.228. But see 
Finkelstein, Notes on the New York Rule Against Suspension of the Power of 
Alienation (1930) 5 St. Joun’s L. REv. 1, 2-3. 

22 Five states enacted this provision. See statutes of Arizona, Michigan, Minne- 
sota, Mississippi, and Wisconsin, cited in notes 6-8, supra. 

23 Felt v. Methodist Educational Advance, 247 Mich. 168, 225 N. W. 545 (1929). 
Accord: Redmond v. Redmond, 104 Miss. 512, 61 So. 552 (1913); cf. Blunt v. 
Davis, reported in (1929) 4 Ata. L. J. 89. 

24 For three years the Michigan State Bar Association has fostered the proposed 
change. See Report of Committee on Revision of the Michigan Perpetuity Statutes 
(1930) to Micn. State B. J. 20; (1931) 11 id. at 87; (1932) 12 id. at 25. But see 
Axford, Minority Report (1930) 10 id. at 32. 

25 Minn. Laws 1893, c. 83, § 1, as amended by Laws 1897, c. 80, Minn. STAr. 
(Mason, 1927) § 8090(6). The confusion in Minnesota as to trusts of personalty 
and the effect of this statutory change are discussed in Fraser, Suspension of the 
Absolute Power of Alienation in Minnesota (1925) 9 Minn. L. Rev. 314, 327-52. 
Pos 1 Y. M. C. A. v. Horn, 120 Minn. 404, 414, 420, 139 N. W. 805, 807, 809 

1913). 
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satisfied after adding a term in gross,”* and in 1927 altered its period 
to “ lives in being and thirty years thereafter ”’.*’ Mississippi’s change 
to the New York formula ** called forth continued criticism,”® which 
was followed by a return to the original provision.*® Alabama has been 
the only other state to confine the period to less than “ lives in being ”’,** 
but judicial expressions of uncertainty as to the effect of its unique 
provision *? led to a repeal in 1931.** 

Seven states which patterned their statutes after the New York law 
changed the period to “ lives in being ”.** Although this substitution 
averts the harsh results ensuing from the “ two lives ” restriction, even 
the absence of a period in gross causes the destruction of limitations 
tying up property for only brief periods.*° The New York courts have 
resorted to forced constructions in an effort to save these reasonable 
limitations.*® Three states have made such niceties unnecessary by 
providing specifically for additional terms in gross.** And California 
amended its statute to permit a term of twenty-five years as an 
alternative.** 

The introduction by the New York Revisers of the phrase “ suspen- 
sion of the power of alienation ” caused added difficulties. The validity 
of numerous limitations depended upon whether future interests had to 
vest within two lives in being or whether it was sufficient that the power 
of conveying an absolute fee be perfected within the period. For many 
years the New York courts applied only the test of technical alienabil- 

































26 Wis. Laws 1887, c. 551. The Arizona enactment permits suspension for a 
period of “ two lives in being and twenty-one years.” See note 8, supra. 
27 Wis. Laws 1927, c. 341. The “two lives” restriction had been vigorously 
assailed. See Rundell, Perpetuities in Personal Property in Wisconsin (1926) 
4 Wis. L. Rev. 1, 21. 
28 Supra note 7. 
29 See, e.g., Lee, The Rule Against Perpetuities in Mississippi (1924) 10 VA. L. 
REv. 533; Dulaney, The Two Donee Statute (1929) 1 Miss. L. J. 398. 
j 30 Miss. Cope ANN. (1930) § 2117. ‘ 
‘ 81 “| | | but conveyances to other than the wife and children, or children only, 
cannot extend beyond three lives in being at the date of the conveyance, and ten 
years thereafter.” Ata. Cope (Michie, 1928) § 6922. 
bE 82 “Section 6922 . . . is as much of a puzzle to the profession now as when 
: (ana), over a half century ago.” Mehaffey v. Fies, 217 Ala. 127, 128, 105 So. 104 
1928). 
33 Ala. Acts 1931, p. 816. The common law was expressly reinstated. Compare 
note 15, supra. Agitation for this change had been extensive. See Faith, Repeal 
Our Absurd Statute of Perpetuities (1930) 5 Ata. L. J. 267; Rogers, Practical Bene- 
fits to Be Obtained by Repealing Our Statute Against Perpetuities, id. at 274; Sims, 
On Repealing the Alabama Rule Against Perpetuities, id. at 277. 
84 See statutes of California, Idaho, Indiana, Montana, North Dakota, Okla- 
homa, and South Dakota, supra note 6. 
85 Suspension of alienation for any absolute term renders a limitation invalid. 
Rong v. Haller, 109 Minn. 191, 123 N. W. 471 (1908); Kalish v. Kalish, 166 N. Y. 
368, 59 N. E. 917 (1901) ; in re Wilber, 122 Misc. 472, 202 N. Y. Supp. 760 (1923). 
However, a disposition may provide that property be held for a term of years unless 
A and B both die before that term has expired. Schermerhorn v. Cotting, 131 
/ N. Y. 48, 29 N. E. 980 (1892). 
i 86 Cf. Provost v. Provost, 70 N. Y. 141 (1877); Crooke v. County of Kings, 
97 N. Y. 421 (1884). 
37 Ata. Cope (Michie, 1928) § 6922; Ariz. Cope (Struckmeyer, 1928) § 2761; 
Wis. Laws 1887, c. 551. 
88 Caz, Stat. (1917) c. 539, Cat. C1v. Cope (Deering, 1931) § 715. 
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ity.°° As a consequence, limitations invalid under the common-law 
rule were upheld, despite the manifest intent of the Revisers to curtail 
the creation of future interests.*° But in 1909 the Court of Appeals 
decided that another section of the New York statute,*’ disregarded in 
the earlier decisions, preserved the common-law test so that even alien- 
able interests were invalid unless they necessarily vested within two 
lives in being.** Since this section is lacking or altered in the majority 
of the statutes ** modeled after the New York act, other courts have 
had to interpret the suspension provision independently. The authori- 
ties have divided. Some courts have declared that technical alienabil- 
ity is the sole test,** others that the common-law criterion is also 
incorporated in the statutes,*® and still others that it remains’ co- 
existent with the statutory expression.*® A choice between these al- 
ternatives is also necessitated by the legislation which, in attempting 
to state the common-law rule,*’ copied the Revisers’ phrase “ suspension 
of alienation ”.** 

Despite the difficulties inherent in the New York provision and re- 
pudiation in states which followed it, the parent statute has remained 
substantially unaltered. In 1931 opposition *°* to the rule culminated in 





89 Sawyer v. Cubby, 146 N. Y. 192, 40 N. E. 869 (1895); Williams v. Mont- 
gomery, 148 N. Y. 519, 43 N. E. 57 (1896). 

40 See note 18, supra. 

41 N. Y. Rear Prop. Law (1909) § 50. 

42 Matter of Wilcox, 194 N. Y. 288, 87 N. E. 497 (1909); see Notes (1909) 
22 Harv. L. REv. 520, (1909) 9 Cor. L. Rev. 338. The theory that two rules were 
intentionally incorporated in the revision was first advanced by CHAPLin, op. cit. 
supra note 2, §§ 367-408. The Wilcox case has since been followed. Walker v. Mar- 
cellus & O. L. Ry., 226 N. Y. 347, 123 N. E. 736 (1919) ; Bishop v. Bishop, 257 N. Y. 
40, 177 N. E. 302 (1931) ; see Note (1920) 5 Corn. L. Q. 189. However, an option 
which might not vest within the required period has been sustained because alien- 
able. Epstein v. Werbelovsky, 193 App. Div. 428, 184 N. Y. Supp. 330 (1920), 
aff'd, 233 N. Y. 525, 135 N. E. go2 (1922); see (1928) 41 Harv. L. Rev. 406. 

43 See Rundell, supra note 1, at 263, n.go. 

44 See, e.g., Buck v. Walker, 115 Minn. 239, 247, 132 N. W. 205, 208 (1911) ; 
In re Havsgaard’s Estate, 238 N. W. 130, 132-33 (S. D. 1931) ; Becker v. Chester, 
11§ Wis. 90, 106-15, 91 N. W. 87, 93-96 (1902). 

45 See, e.g., Lyons v. Bradley, 168 Ala. 505, 512, 53 So. 244, 266 (1910) ; Fidelity 
& Columbia Trust Co. v. Tiffany, 202 Ky. 618, 625, 260 S. W. 357, 360 (1924). 

46 See, e.g., Belfield v. Booth, 63 Conn. 299, 306, 27 Atl. 585, 586 (1893) ; Michi- 
gan Trust Co. v. Baker, 226 Mich. 72, 76-77, 196 N. W. 976, 977 (1924). The 
California court found this result demanded by its constitutional provision denounc- 
ing perpetuities. Estate of McCray, 204 Cal. 399, 404-07, 268 Pac. 647, 649-50 
(1928) ; see (1928) 16 Cav. L. REv. 550. 

Since only Indiana and Wisconsin followed New York’s lead in expressly con- 
trolling future interests in personalty, the other states have also had to determine 
what rule, if any, regulated the alienation of personal property. 

47 See Kentucky and District of Columbia statutes cited in note 9, supra. 

48 See Roberts, Kentucky’s Statute Against Perpetuities (1928) 16 Ky. L. J. 
97; Updegraff, The Rule Against Perpetuities in the District of Columbia (1926) 
14 Geo. L. J. 337. 

49 See, e.g., GRAY, op. cit. supra note 1, §§ 748-50; Watsu, Future Estates 
In New York (1931) preface, 121, 156, 200-22; Russell, supra note 17; Powell, 
supra note 18, at 96, 98, 102-04; Whiteside, supra note 21, at 184-89; Report of 
Eleventh Annual Convention, N. Y. State TiTte Ass’N (1931) 15, 45, 46, ror. 
Similar disapproval has been expressed in other states. See, e.g., Goddard, Per- 
petuity Statutes (1923) 22 Micu. L. Rev. 95; Fraser, Future Interests in Minnesota 
(1919) 3 Munn. L. REv. 320; Rundell, supra note 1. 
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the passage of bills intended to reinstate the common-law period.*° But 
these were vetoed on the ground that overthrow of the century-old New 
York statute might be unwise.* 

The, wisdom of any legislative interference with the Rule against 
Perpetuities is, however, questionable.** A reduction of the common- 
law period might be desirable.°** But a period measured by lives in 
being with a term in gross at least as an alternative seems necessary to 
allow reasonable limitations.** Suspension of the practical power of 
alienation might be the desirable test of a perpetuity.°> But that 
criterion is so indefinite and difficult of application that the concrete 
test of remoteness may well produce the most satisfactory result.*® 
The disproportionate amount of litigation *’ in jurisdictions with per- 
petuity statutes, and the increasing number of amendments and repeals 
thereto, indicate that legislation has thus far failed to “ extricate this 
branch of the law from perplexity and obscurity ”.°* 





TOLLING THE STATUTE oF LimitTaTIONS DuRING THE DeEBTOR’s AB- 
SENCE. — In 1705 the original Statute of Limitations * was interpreted 
to protect a debtor who, by absenting himself from the jurisdiction, had 
prevented his creditors from initiating suit.2 This patent injustice 
prompted a remedial enactment providing that if the defendant were 
beyond the seas at the accrual of the action, the period was not to 





50 S. Ints. 981, 982, Feb. 23, 1931; Ass. Ints. 888, 889, Feb. 9, 1931. 

51 See Governor Roosevelt’s Veto Message, April 23, 1931; Special Report on 
the Proposal to Change the Rule of New York State Regulating Perpetuities (1932) 
Lec. Doc. no. 75, pp. 4-14 (recommending retention). However, bills almost iden- 
tical with those vetoed were introduced in the New York Senate, January 31, 1933. 

52 See Gill, Practical Side of Perpetuities (1927) 61 Am. L. Rev. 751, 760; 
Anderson, The Rule Against Perpetuities (1931) 1 Ipano L. J. 73, 77-78; Faith, 
Codification of Rule Unwise (1930) 5 Ata. L. J. 281. Other writers, believing that 
all former perpetuity statutes have been improperly phrased, have drafted their own 
model expressions. See Goddard, A Proposed Perpetuity Statute (1924) 3 Mica. 
State B. J. 114; Report of the Committee on Revision of Perpetuity Statutes 
(1932) 12 id. at 24; WALSH, op. cit. supra note 49, at 211-17; Russell, supra 
note 17, at 70-71. 

53 See Gray, op. cit. supra note 1, §§ 187-88; HuMPHREYS, REAL PROPERTY 
(2d ed. 1827) 282, 285; Goddard, supra note 49, at 105. 

54 See notes 19, 35, supra. 

55 See Fraser, The Rationale of the Rule Against Perpetuities (1922) 6 MINN. 
L. REv. 560; Rundell, supra note 1, at 251-52; cf. Powell, supra note 18, at 97. 

56 The argument may also be made that remote limitations, merely by being 
remote, impede the practical power of alienation. See Trottman, Perpetuities Under 
Wisconsin Statutes (1922) 2 Wis. L. Rev. 14, 23; WALSH, op. cit. supra note 49, 
at 80, 92, 137. 

57 See Russell, supra note 17, at 55. 

58 Revisers’ Reports and Notes, op. cit. supra note 18, at 570. 


1 21 Jac. I, c. 16 (1623). 

2 Dupleiz v. De Roven, 2 Vern. 541 (1705). The American decisions likewise 
hold that in the absence of explicit provision no exception will be read into the 
Statute of Limitations. Rock Island Plow Co. v. Masterson, 96 Ark. 446, 132 
S. W. 216 (1910) ; Anonymous, 1 Hayw. 528 (N. C. 1797); cf. Lewis v. Pawnee 
Bill’s Wild West Co., 22 Del. 316, 66 Atl. 471 (1907); Weaver v. Davis, 2 Ga. 
App. 455, 58 S. E. 786 (1907). But see Cobb v. Houston, 117 Mo. App. 645, 653, 


94 S. W. 299, 301 (1906). 
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commence until his return.* Provisions tolling the Statute of Limita- 
tions during the debtor’s absence were soon adopted in the colonies,* 
and these statutes have been copied throughout the United States.°® 
Although modern business practices and present-day devices for secur- 
ing satisfaction have minimized the possibility that removal of the de- 
fendant will seriously embarrass the creditor, legislative inertia has left 
intact the early enactments. And judicial refusal to heed legal and 
commercial developments has resulted in the application of these pro- 
visions in situations where absence did not materially obstruct prosecu- 
tion so as to call for extension of the period. 

A creditor transacting business with a nonresident might reasonably 
anticipate that legal proceedings, if necessary, would be at the debtor’s 
domicil. A few statutes expressly framed upon this theory toll the 
period only when a person resident at the accrual of the action removes.’ 
But most of the legislatures apparently did not consider whether the 
absence of a nonresident should extend the period. The common pro- 
vision follows the Statute of Anne in excluding the interval until the 
debtor’s “ return”. Under this enactment some courts have reached 
the result demanded by the few specific statutes.® Others, giving a less 





3 4 ANNE c. 16, § 19 (1705). 

4 Md. Laws 1715, c. 23, §4; Mass. Bay Acts & Resolves 1748-49, c. 17, $3; 
N. J. Laws 1728, c. 122; Act of Dec. 12, 1712, 2 S. C. Svat. at LarGE 401, 436. 
Virginia, apparently on its own initiative, adopted the first comprehensive colonial 
statute in the same year that the English tolling statute was enacted. Va. Laws 
1705, Cc. 35, $6. However, fifty years before the Virginia legislature had excepted 
the time during which the debtor “ absent himself and departs the country ” where 
judgments, bonds, or bills were concerned. Va. Laws, March, 1657-58, Act 119. 

5 At present every state except Louisiana has such legislation. See Woop, 
Lrouiration oF Actions (4th ed. 1916) § 244 et seg. A few of the enactments 
associate concealment within the state with absence. But this and other minor 
variations in wording have not influenced construction. These statutes toll limita- 
tions fixed by contract as well as the statutory limitation period. Comey v. United 
Surety Co., 217 N. Y. 268, 111 N. E. 832 (1916). 

The civil law stated the exception in the maxim, Contra non valentem agere 
non currit praescriptio. This doctrine, however, has been disregarded in Louisiana. 
Suydam v. Kinney, 9 La. Ann. 316 (1854) ; Koepping v. Monteleone, 143 La. Ann. 
354, 78 So. 590 (1918); cf. Zacharie v. Sproul & Co., 22 La. Ann. 325 (1870). 
Contra: Wadlow v. Rose, 20 F.(2d) 662 (C. C. A. 5th, 1927). 

6 Cf. Smith v. Bogliolo, 5 Mo. 344 (1838); Koppel v. Rowland, 319 Mo. 602, 
48. W.(2d) 816 (1928). 

7D. C. Cope (1929) tit. 24, c. 12, $345; Ky. Star. (Carroll, 1930) § 2531; 
Mo. Strat. ANN. (Vernon, 1932) p. 1159; VA. Cope Ann. (Michie, 1930) § 5825; 
W. Va. Cope (Michie, 1932) $5409. Some provisions apply if either party 
is a resident at the accrual of the action. See, e.g., Int. Rev. Srat. (Cahill, 
peat) c. 83, § 19; Wis. Stat. (1931) § 330.30; cf. Ariz. Cope (Struckmeyer, 1928) 

2074. 

8 See, e.g., Car. Cope Civ. Proc. (Deering, 1931) § 351; Fra. Comp. Laws 

198i) § 4648(3) ; Ipano CopE (1932) § 5-229; Mont. Rev. Cope (Choate, 1921) 
9048. 

® Murray v. Farrell, 2 Alaska 360 (1905) ; Hyman v. Bayne, 83 IIl. 256 (1876) ; 
cf. Lindauer Mercantile Co. v. Boyd, 11 N. M. 464, 70 Pac. 568 (1902). That the 
“plain meaning” of “ return” is “ return to domicil ”, as these courts contend, is 
questionable. The statute can just as reasonably be interpreted to apply to a non- 
resident present at the accrual of the action. Cf. cases cited in note 10, infra. Com- 
pare Snoddy v. Cage, 5 Tex. 106 (1849), where the court stressed the fact that immi- 
gration to Texas was desirable and therefore refused to extend the period for 
suing one not resident at the accrual of the action. 
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restricted meaning to “ return ”, apply the tolling statute whenever any 
debtor within the jurisdiction at the time of execution of the instru- 
ment creating the obligation leaves the state.‘° However, in most of 
the decisions Chancellor Kent’s construction in Ruggles v. Keeler ** has 
been adopted, and the running of the period stayed until the “ return ” 
of any defendant, irrespective of previous presence within the jurisdic- 
tion.’ Under legislation not presenting such an interpretive hurdle, a 
like holding is reached as a matter of course.'* 

The incidence upon the absence statutes of methods of securing satis- 
faction without personal service raises other problems. Where the 
action is purely in rem the courts have recognized that the presence of 
the defendant is unimportant and have refused to extend the period.'* 
If the debtor has attachable property within the state, the quasi in rem 
statutes '* may afford the creditor an adequate remedy. Shortly after 
their introduction five legislatures eliminated tolling in this situation.** 
But these provisions ignored the possibility that the creditor might be 
unable to discover the defendant’s property,’” nor did they require that 
the property be sufficient to satisfy the debt.** Sympathetic interpreta- 
tion might have obviated these defects. But in 1835 the Massachusetts 
Revisers, ingenuously reasoning that creditors take immediate action 
whenever possible — an argument in opposition to the reasons underly- 





10 E.g., Graham v. Englemann, 263 Fed. 166 (S. D. Tex. 1920); Jamieson v. 
Potts, 55 Ore. 292, 105 Pac. 93 (1909); cf. Im re Wemple’s Estate, 92 Ore. 41, 79 
Pac. 674 (1919) ; Watts v. McCloud, 205 S. W. 381 (Tex. Civ. App. 1918). 

11 3 Johns. 263 (N. Y. 1808). 

12 E.g., Cooper v. Jewett, 233 Fed. 618 (C. C. A. 8th, 1916) ; Towns v. Bard- 
well, 1 Stew. & Port. 36 (Ala, 1831); Van Schuyver v. Hartman, 1 Alaska 431 
(1902); San Diego Realty Co. v. Hill, 168 Cal. 637, 143 Pac. 1021 (1914); Van 
Deren v. Lory, 87 Fla. 422, 100 So. 794 (1924); West v. Theis, 15 Idaho 167, 96 
Pac. 932 (1908) ; Dwight v. Clark, 7 Mass. 515 (1811); King v. Lane, 7 Mo. 241 
(1841) ; Lawson v. Tripp, 34 Utah 28, 95 Pac. 520 (1908) ; Omaha Nat. Bank v. 
Lindsay, 41 Wash. 531, 84 Pac. 11 (1906). 

18 Holley v. Coffee, 123 Ala. 406, 26 So. 239 (1899) ; McNamara v. McAllister, 
150 Iowa 243, 130 N. W. 26 (1911) ; Hogget v. Emerson, 8 Kan. 262 (1871) ; Brown 
v. Bicknell, 1 Pin. 226 (Wis. 1842); cf. Trask v. Kanick, 94 Vt. 70, 108 Atl. 846 
(1920). 

14 Hogaboom v. Flower, 67 Kan. 41, 72 Pac. 547 (1903); Tabor v. Hardin, 
9 Ky. L. Rep. 491 (1887); Beresford v. Marble, 95 Miss. 461, 50 So. 68 (1909) ; 
French v. Wray, 166 App. Div. 471, 151 N. Y. Supp. 1015 (1915) ; McFarland v. 
Cornwell, 151 N. C. 428, 66 S. E. 454 (1909); Anderson v. Baxter, 4 Ore. 105 
(1871). Contra: Burleigh v. Hecht, 22 S. D. 301, 117 N. W. 367 (1908). 

15 Such legislation has been enacted in almost every state. See BOweErs, 
PRrOcEss AND SERVICE (1927) §§ 263 et seq. 

16 Me. Rev. Laws (1821) c. 62, § 9; Mass. Acts 1786, c. 52, § 4; N. H. Laws 1791, 
c. 17; R. I. Laws 1798, p. 472; 2 Vr. Rev. Laws (1797) c. 110, § 10. The first 
Maryland statute applied only where the creditor could find neither the debtor 
nor his effects. Md. Laws 1715, c. 23, § 4. 

17 The statutes of Maine, Massachusetts, New Hampshire, and Rhode Island 
merely said that the defendant must have been absent from the jurisdiction “ and not 
leave property .. . therein.” But the Vermont provision tolled the statute of 
limitations only where the defendant “has not known property within the 
Pt 

18 In Byrne v. Crowninshield, 1 Pick. 263 (Mass. 1822), the court held that 
possession by the debtor of land already attached to its full value by another 
creditor would prevent the tolling of the statute of limitations, since the other 
creditor might possibly fail to prove his claim. 
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ing all statutes of limitations, recommended the repeal of the provision 
preciuding extension of the period when attachable property was avail- 
able.’® Two cther states followed Massachusetts,?° and the movement 
toward preventing tolling ceased.** If the legislative history discloses 
no such rejection, a judicial refusal to toll the period where the debtor’s 
claim could have been satisfied by quasi in rem proceedings seems justi- 
fiable. The courts, however, though aware of the desirability of this re- 
sult,?? have consistently applied the absence statutes in this situation.”* 

Where the creditor holds a mortage on property within the state, 
there are additional reasons for not tolling the Statute of Limitations. 
The danger that he will be in ignorance of the property is non-existent. 
And refusal to toll the Statute will permit increased reliance on record 
titles. Nevertheless, in all but a few jurisdictions ** the probability that 
the security afforded a sufficient remedy is disregarded, and the mort- 
gagor’s absence held to extend the period of limitation.”* 

On other occasions, however, the courts have displayed an attitude 
more appreciative of the legislative purpose. Today statutes univer- 
sally permit substituted service ** at the domicil, and in the great ma- 
jority of jurisdictions the absence of a resident is therefore held not to 
necessitate the application of the tolling statute.*” The technical ab- 





19 See REPORT OF THE COMMISSIONERS TO REVISE THE GENERAL STATUTES (1835) 
pt. III, 275; cf. Stoughton v. Dimick, 3 Blatchf. 356, Fed. Cas. No. 13,500 (C. C. D. 
Vt. 1855). 

20 Me. Rev. Laws (1840) c. 146, § 28; Mass. Rev. Laws (1836) c. 120, §9; 
N. H. Rev. Stat. (1851) c. 181, §9. See PRELIMINARY REPORT OF THE COMMIS- 
SIONER TO REvIsE LAws (Me. 1839) 37. 

21 The original statutes of Rhode Island and Vermont and the inconclusive 
Maryland provision are the only such enactments now in force. Mp. Ann. Cope 
(Bagby, 1924) art. 57, $4; R. I. Gen. Laws (1923) c. 334, §5; Vr. Gen. Laws 
(1917) § 1862. 

22 See, e.g., Richey v. Sinclair, 167 Ill. 184, 192, 47 N. E. 364, 366 (1897); 
Robinson v. Imperial Silver Mining Co., 5 Nev. 44, 60 (1869) ; Simonson v. Nafis, 
36 App. Div. 473, 479, 55 N. Y. Supp. 449 (1899). 

23 E.g., San Diego Realty Co. v. Hill, 168 Cal. 637, 143 Pac. 1021 (1914); 
Richey v. Sinclair, 167 Ill. 184, 47 N. E. 364 (1897); Mason v. Stroud, 155 Miss. 
829, 125 So. 408 (1930); McCone v. Eccles, 42 Nev. 451, 181 Pac. 134 (1919); 
Simonson v. Nafis, 36 App. Div. 473, 55 N. Y. Supp. 449 (1899) ; Paine v. Dodds, 
14 N. D. 189, 103 N. W. 931 (1905). Frequently the courts state that the statute 
demands this result. See Robinson v. Imperial Silver Mining Co., 5 Nev. 44, 60 
(1869). But cf. Froelich v. Swafford, 35 S. D. 35, 42, 150 N. W. 476, 479 (1914). 

24 Cf. Newgirg v. Black, 174 Iowa 636, 156 N. W. 708 (1916) ; Graves v. Foster, 
12 Pac.(2d) 502 (Okla. 1932); Froelich v. Swafford, 35 S. D. 35, 150 N. W. 476 
(1914). 

25 E.g., San Diego Realty Co. v. Hill, 168 Cal. 637, 143 Pac. 1021 (1914); 
Mason v. Stroud, 155 Miss. 829, 125 So. 408 (1930); Simonson v. Nafis, 36 App. 
Div. 473, 55 N. Y. Supp. 449 (1899); Paine v. Dodds, 14 N. D. 189, 103 N. W. 
931 (1905). The doctrine has been carried to great extremes, a few cases holding 
that the absence of the original mortgagor will prevent the running of the Statute 
of Limitations in favor of a subsequent grantee on the theory that the lien, since 
an incident of the debt, cannot be barred until the debt is barred. Richey v. 
Sinclair, 167 Ill. 184, 47 N. E. 364 (1897); Folwell v. Henning, 78 Tex. 278, 14 
S. W. 613 (1890). Contra: Brandenstein v. Johnson, 140 Cal. 29, 73 Pac. 744 
(1903); Bertram v. Moore, 15 Pac.(2d) 589 (Okla. 1932) ; Boucofski v. Jacobsen, 
36 Utah 165, 104 Pac. 117 (1909); George v. Butler, 26 Wash. 456, 67 Pac. 263 
(1901) ; cf. Ky. Stat. (Carroll, 1930) § 2532; Va. Cope ANN. (Michie, 1930) § 5825. 

26 See Bowers, PROCESS AND SERVICE (1927) §§ 259 et seq. 

27 “ To follow such literal construction, however, would in many cases be im- 
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sence of foreign corporations amenable to suit through service of process 
on agents within the state has likewise been ruled immaterial.2* And 
the courts have recognized that the departure of the promisor of a 
judgment note presents no bar to beginning action.”® 

But even in these situations where personal judgments were always ob- 
tainable despite the defendant’s removal, some courts have adhered to 
a wooden interpretation of the absence statutes and extended the period 
of limitation.*® And where similarly myopic construction is not the 
exception but the rule, that the courts will in the future be more sensi- 
tive to the legislative purpose is unlikely.** 





proper and defeat the clear intention of the law.” Penley v. Waterhouse, 1 Iowa 
498, 499 (1858). Accord: Clegg v. Bishop, 105 Conn. 564, 136 Atl. 102 (1927); 
Nichols v. Vaughan, 217 Mass. 548, 105 N. E. 376 (1913); Blodgett v. Utley, 4 
Neb. 25 (1875) ; Crowder v. Morphy, 61 Wash. 626, 112 Pac. 742 (1911); Bent v. 
Read, 82 W. Va. 680, 97 S. E. 286 (1918) ; (1927) 36 Yate L. J. 1021. But see note 
0, infra. 

ee 28 E.g., Work v. United Globe Mines, 231 U.S. 595 (1914) ; Sidway v. Missouri 
Land & Live Stock Co., 187 Mo. 649, 86 S. W. 150 (1905) ; St. Louis & S. F. R. R. v. 
Taliaferro, 67 Okla. 37, 168 Pac. 788 (1917) ; Green v. Snyder, 114 Tenn. 100, 84 
S. W. 808 (1905). No distinction is drawn between agents expressly appointed and 
those appointed by statute. E.g., Alley v. Bessemer Gas Engine Co., 262 Fed. 94 
(C. C. A. 5th, 1919) ; Oliver v. U.S. Fidelity & Guaranty Co., 174 N. C. 417, 93 
S. E. 948 (1917). 

The earlier decisions reached contrary results on the theory that a foreign 
corporation was present only in the state of incorporation. Clarke v. Bank of 
Mississippi, 10 Ark. 516 (1850) ; Hale v. St. Louis & S. F. R. R., 39 Okla. 192, 134 
Pac. 949 (1913); cf. Tioga R. R. v. Blossburg & Corning R. R., 20 Wall 137 (U. S. 
1873); State v. National Accident Soc. of N. Y., 103 Wis. 208, 79 N. W. 220 
(1899). Until Judge, now Mr. Justice, Cardozo distinguished previous adjudica- 
tions in Comey v. United Surety Co., 217 N. Y. 268, 111 N. E. 832 (1916), foreign 
corporations had not been allowed to plead the New York Statute of Limitations. 
In 1928 the New York tolling statute was amended to exclude from its operation 
foreign corporations having agents within the state. N. Y. Laws 1928, c.. 809. 

29 Thornton v. Nome & Sinook Co., 260 Ill. App. 76 (1931) ; cf. Platt v. Carter, 
187 Iowa 777, 174 N. W. 786 (1919); Smalley v. Bowling, 64 Kan. 818, 68 Pac. 
630 (1902) ; McBride v. Nelson, 13 S. W.(2d) 1109 (Mo. App. 1929) ; McFarland 
v. Bowling, 139 Tenn. 691, 203 S. W. 254 (1918). But see note 30, infra. 

80 Lane v. National Bank of Metropolis, 6 Kan. 74 (1870); Roth v. Holman, 
105 Kan. 175, 182 Pac. 416 (1919) ; Bemis v. Ward, 37 Tex. Civ. App. 481 (1904) ; 
Keith-O’Brien Co. v. Snyder, 51 Utah 227, 169 Pac. 954 (1917) (in all substituted 
service on residents possible). In Anthes v. Anthes, 21 Idaho 305, 121 Pac. 553 
(1912), it was decided that the substituted service statute, since it did not ex- 
pressly amend the absence provisions, did not change the old law. 

The argument that removal of a judgment note debtor should not toll the 
period has been rejected as requiring the court to “invade the province of the 
legislature”. Hibernian Banking Ass’n v. Commercial Nat. Bank, 157 Ill. 524, 
41 N. E. 919 (1895). 

See also the early cases denying pleas of the Statute of Limitation by foreign 
corporations having agents within the state, cited in note 28, supra. 

81 Nor has the problem of the length of absence required to toll the Statute 
of Limitations received satisfactory treatment. That a short absence which does 
not materially hamper the initiation of proceedings should not extend the time for 
suit seems clear. A few provisions require absences of specified durations. £.g., 
Micx. Comp. Laws (1929) § 13980 (two months) ; N. Y. C. P. A. (1920) $19 (one 
year) ; N. C. Cope Ann. (Michie, 1931) § 411 (one year). But the courts usually toll 
the statute on a purely arithmetical basis of the number of days out of the state. 
E.g., Vanlandingham v. Huston, 4 Gill. 125 (Ill. 1847) ; Stoudt v. Hanson, 62 Mont. 
422, 205 Pac. 253 (1922) ; Koethe v. Huggins, 271 S. W. 143 (Tex. Civ. App. 1925). 
But cf. State ex rel. Shipman v. Allen, 124 Mo. App. 465, 103 S. W. 1090 (1907). 
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ADMIRALTY — LEGISLATION — RECOVERY UNDER LONGSHOREMEN’S AND 
Harsor WorKERS’ COMPENSATION AcT BY EMPLOYEE ENGAGED IN SHIP- 
BUILDING. — The deceased was fatally injured while working as a driller for 
a shipbuilding company on an uncompleted vessel launched and afloat in a dry 
dock. Under the Federal Longshoremen’s and Harbor Workers’ Compensa- 
tion Act, compensation is payable only “if recovery . . . through workmen’s 
compensation proceedings may not validly be provided by State law.” 
44 STAT. 1426 (1927), 33 U. S. C. Supp. V §903(a) (1931). No com- 
pensation law existed in the state. An “employer” subject to the Act is 
defined as one “ any of whose employees are employed in maritime employ- 
ment, in whole or in part, upon the navigable waters of the United States 
(including any dry dock)”. 44 Stat. 1424 (1927), 33 U. S. C. Supp. V 
§ 902(4) (1931). The parents of the deceased brought suit to review an 
order denying them compensation and to obtain a mandatory injunction com- 
pelling the deputy commissioner to make an award in their favor. Held, 
that the claim fell within the provisions of the Act. Order reversed, and 
injunction granted. Taylor v. Lawson, 60 F.(2d) 165 (E. D. S. C. 1932). 

The statute was passed following the failure of attempts to extend the pro- 
tection of state compensation acts, due to the constitutional requirement of 
uniformity in maritime law. Southern Pacific Co. v. Jensen, 244 U. S, 205 
(1917); Knickerbocker Ice Co. v. Stewart, 253 U.S. 149 (1920); Washington 
v. W. C. Dawson & Co., 264 U. S. 219 (1924); see Note (1928) 28 Cot. 
L. Rev. 88. Although admiralty jurisdiction comprehends injuries on vessels 
in process of construction lying in navigable waters, extension of state law 
to cover injuries suffered in shipbuilding is deemed not to interfere with 
maritime uniformity. A local compensation law applicable to the deceased 
would, therefore, have been constitutional. Grant Smith-Porter Ship Co. v. 
Rohde, 257 U. S. 469 (1922). But the court reasoned that the statutory 
limitation, “if recovery . . . may not validly be provided by state law’, did 
not preclude relief, because no state compensation law was in force. In 
order to permit recovery, however, the court had also to decide that the 
deceased was engaged in “maritime employment” as used in the clause 
which defines an “ employer ” as one “ any of whose employees are employed 
in maritime employment. .-. .” The Supreme Court has held, at least for 
purposes of determining the jurisdictional limits of state law, that ship- 
building is a non-maritime employment. Edwards v. Elliott, 21 Wall. 532 
(U. S. 1874); Grant Smith-Porter Ship Co. v. Rohde, 257 U. S. 469 (1922); 
see London Guarantee & Accident Co., Lid. v. Industrial Accident Comm. 
of Cal., 279 U. S. 109, 121 (1929). If the construction company had other 
employees engaged in admittedly maritime occupations, compensation could 
be allowed without extending the usual meaning of “ maritime”, but relief 
would then depend upon what seems a totally irrelevant factor. Construction 
of the “ employer” clause would present no probiem if the possibility of 
effective state provision for relief rather than its actual existence were held 
to determine the applicability of the federal act, for state law could validly 
protect any employee engaged in work which is non-maritime in the jurisdic- 
tional sense. See Nogueira v. New York, N.H. & H. R. R., 281 U.S. 128, 
134, 136 (1930); Brandeis, J., dissenting, in Crowell v. Benson, 285 U. S. 
22, 81, n.16 (1932); Morrison, Workmen’s Compensation and the Maritime 
Law (1929) 38 Yate L. J. 472, 500, 501-02. Though the interpretation 
adopted is in accord with the principle that remedial legislation should be 
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liberally construed, the legislative history of the Act as well as its wording 
would seem to indicate that it was not intended to apply in situations like 
that of the present case. See SEN. Rep. No. 973, 69th Cong. 1st Sess., at 16; 
67 Conc. REc. 10614 (1926); 68 id. 5412-13 (1927). 


ADMIRALTY — SHIPOWNER’S LIABILITY UNDER JONES ACT FOR FAILURE TO 
Give Proper CARE TO SEAMAN IN CASE OF ILLNEss. — A seaman died of pneu- 
monia contracted in the course of his employment on the defendant’s ship at 
sea. Alleging failure to give the deceased proper care in his illness, his ad- 
ministrator sued for damages under § 33 of the Jones Act, which extends to 
seamen incurring personal injuries in the course of employment, and to their 
personal representatives in case of resulting death, the rights accorded by 
federal law to railway employees. 41 StTaT. 1007 (1920), 46 U.S. C. § 688 
(1926). The Federal Employers’ Liability Act makes “ negligence ” the basis 
of a railroad’s liability. 35 Strat. 65 (1908), 45 U. S. C. §51 (1926). 
Certiorari was granted following a reversal of judgment for the plaintiff. 
Held, that the plaintiff was entitled to recover under the Jones Act. Judg- 
ment reversed. Cortes v. Baltimore Insular Line, 53 Sup. Ct. 173 (1932). 

Recovery had to be based on the statute since the maritime law allows no 
survival of actions for breach of the shipowner’s duty to provide maintenance 
and cure. See Western Fuel Co. v. Garcia, 257 U. S. 233, 240 (1921). The 
Court held that this duty, though contractual, is delictual as well, and hence 
not necessarily beyond the scope of the act. But see Pacific S. S. Co. v. 
Peterson, 278 U. S. 130, 138 (1928). More significant, perhaps, is the reason- 
ing whereby violation of the duty is brought within the purview of “ negli- 
gence ” as used in the Employers’ Liability Act. Recovery might have been 
allowed by holding that the common-law duty of due care, violation of which is 
negligence, includes making reasonable efforts to save an employee from the 
consequences of risks incurred in the course of employment though not 
caused by the master’s negligence. A few courts have held that such a duty 
arises when an emergency precludes aid from other sources. Bessemer Land 
& Improvement Co. v. Campbell, 121 Ala. 50, 25 So. 793 (1899); Hunicke v. 
Meramec Quarry Co., 262 Mo. 560, 172 S. W. 43 (1914); see Bohlen, Moral 
Duty to Aid Others as Tort (1908) 56 U. or Pa. L. REv. 217, 237. Contra: 
King v. Interstate Cons. R. R., 23 R. I. 583, 51 Atl. 301 (1902). Likewise, 
a seaman who has fallen overboard has been held entitled to all reasonable 
efforts to effect his rescue. Salla v. Hellman, 7 F.(2d) 953 (S. D. Cal. 1925); 
Harris v. Pennsylvania R. R., 50 F.(2d) 866 (C. C. A. 4th, 1931), (1932) 17 
Corn. L. Q. 505. In the present opinion such cases are cited with explicit 
unwillingness to assume that the law is otherwise. But without reliance on 
these decisions Mr. Justice Cardozo finds the requisite negligence in the vio- 
lation of the duty of maritime law, which the Court had already recognized. 
The Iroquois, 194 U. S. 240 (1904). Thus negligence as used in the Em- 
ployers’ Liability Act is apparently taken to mean violation of the legal 
duties imposed on the employer by the law governing the particular situation, 
though such a duty is not specifically mentioned in the Jones Act nor defi- 
nitely recognized as existing at common law. Although an outright recogni- 
tion of an affirmative common-law duty would have imparted much needed 
certainty to the law in this respect, the Court’s willingness to discuss the 
broader doctrine should at least facilitate its adoption by state tribunals. 
Cf. Torts RESTATEMENT (Tentative Draft, Am. L. Inst. 1929) § 193(c). 


CuHoses in Action — Girts — Paro, EXTINGUISHMENT OF A Dest. — In 
1915 the plaintiff lent $2,300 to the defendant, her son-in-law, to assist him 
in buying a home in which she also resided. Five per cent interest was paid 
on the debt until, in 1917, the plaintiff declared that she was not contributing 
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her share of the household expenses and that the defendant might “ forget 
the $2,300 loan”. Thereafter they lived in the same house for five years 
during which time payment was neither made nor requested. In 1929, after 
the defendant had divorced her daughter, the plaintiff sued him for an ac- 
counting in connection with his handling of her investments for approximately 
twelve years. The Statute of Limitations was not pleaded, but the master 
found that there had been a valid gift of the balance due on the loan. From 
an affirmance of this finding, the plaintiff appealed. Held, that the evidence 
justified the conclusion that a valid gift had been made. Decree affirmed. 
Millett v. Temple, 182 N. E. 921 (Mass. 1932). 

The opinion intimates clearly that the plaintiff could have recovered had 
her action been brought in 1917, since there was no release, written transfer, 
or other act placing the alleged gift beyond the donor’s legal control. Cf. 
Van Cleef v. Maxfield, 103 Misc. 448, 171 N. Y. Supp. 333 (1918), aff'd, 186 
App. Div. 906, 172 N. Y. Supp. 923 (1918); Cochrane v. Moore, 25 Q. B. D. 
57 (1890) ; see 1 WILLISTON, ConTRACTs (1920) § 440. But the court reasons 
that the subsequent relations of the parties warrant the conclusion that there 
was a gift in 1917. This would not imply that the claim is merely barred by 
the Statute of Limitations. Furthermore, that defense will not ordinarily 
be considered on appeal unless raised in the trial court. Barber v. Mulford, 
117 Cal. 356, 49 Pac. 206 (1897); Bell v. Rice, 50 Neb. 547, 70 N. W. 25 
(1897); cf. Burrell v. Way, 176 Mass. 164, 57 N. E. 335 (1900); (1921) 30 
YALE L. J. 855, 856. .The opinion appears, rather, to go on the theory that 
such a gift may be made without the common-law formalities, provided there 
is clear evidence of the donor’s intention continuing over a period of years. 
If contemporaneous evidence of a gift were sufficiently strong, the same result 
might be expected without reliance upon subsequent conduct; yet the court 
seems unprepared to go so far. Cf. Cardoza v. Leveroni, 233 Mass. 310, 123 
N. E. 672 (1919). Perhaps the most satisfactory explanation of the case is 
that the plaintiff received consideration for the extinguishment of the debt in 
being allowed to live in the defendant’s home. Although there was no agree- 
ment, the facts justify the inference that a guid pro quo was intended, or at 
least, that the defendant permitted the arrangement in reliance on the forgive- 
ness of the debt. Cf. Kellum v. Browning’s Adm’r, 231 Ky. 308, 21 S. W.(2d) 
459 (1929). Probably justice was done, but the obscurity of the reasoning 
makes it difficult to surmise how far the decision will serve as a precedent for 
relaxing the common-law requirements for a gift of a chose in action. Cf. 
(1932) 46 Harv. L. REv. 153. 


CORPORATIONS — REORGANIZATION — DISCLOSURE OF BONDHOLDERS AT 
Suit or Minority BoNDHOLDERS. — Pending reorganization of a corporation, 
the representatives of minority bondholders had commenced proceedings 
against the reorganization committee, the underwriters of the bond issue, 
allegedly dominating the committee, and others, in an effort to prevent con- 
summation of a reorganization plan alleged to be unfair. Motions were made 
for an order compelling defendants to disclose the names and addresses of 
the bondholders. Held, that the disclosure should be ordered. Motion 
granted in part. Bergelt v. Roberts, 144 Misc. 832, 258 N. Y. Supp. 905 
(1932), afd, 236 App. Div. 777 (1932). 

The court admits that the order for disclosure lacks clear precedent or 
statutory sanction. Some analogy may be found in the conceded right of 
the stockholder to inspect the corporate records. See (1932) 32 Cot. L. REv. 
1435. A New York court has declined to follow this analogy in refusing a 
policy-holder access to the books of a mutual insurance company, but the 
opinion implied that such relief might be given in the discretion of the court. 
See Venner v. New York Life Ins. Co., 111 App. Div. 183, 187, 97 N. Y. 
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Supp. 465, 468 (1906). The stockholder’s right at common law appears to 
have been based upon his part ownership. See 5 FLETCHER, CYCLOPEDIA OF 
CorPORATIONS (1931) § 2213; BALLANTINE, CorPORATIONS (1927) § 164. If 
the bondholder, pending reorganization, should be regarded essentially as a 
sharer in the enterprise, the analogy suggests the propriety of ordering the 
corporation to disclose such information as may be available to it. But with 
respect to an order directed to the majority committee the argument appears 
to fail. Nor does the fiduciary relationship said to exist between bondholders 
in realizing upon their common security seem to have been hitherto extended 
beyond the requirement that all be given an equal chance to share in the 
proposed plan. Bound v. South Carolina R. R., 78 Fed. 49 (C. C. A. 4th, 
1897); cf. Jackson v. Ludeling, 88 U. S. 616 (1871). Of course, those who 
deposit their securities have a right to an accounting from the reorganization 
committee corresponding to the right of a cestui to a full disclosure of matters 
concerning the trust. Mawhinney v. Bliss, 117 App. Div. 255, 102 N. Y. Supp. 
279 (1907), afd, 189 N. Y. 501, 81 N. E. 1169 (1907); see Note (1928) 41 
Harv. L. Rev. 377. But the court’s reliance upon this general principle is 
difficult to follow since the petitioners had not entrusted their bonds to the 
defendant committee. On the other hand, the policy behind the decision is 
clear in view of the opportunities for abuse available to those in control of 
reorganizations. Cf. Bonps WirHouT Sarety (Anon. 1932) 123-205. Aside 
from the question whether the order for disclosure is proper to aid the plain- 
tiff’s case, the court will have to give some regard to the protection of the 
bondholders generally when it passes upon the propriety of the proposed plan. 
It may well have discretion, therefore, to issue such orders as will aid it in 
that decision. That the percentage of bondholders consenting to a plan is 
given weight by the courts is clear. See Jameson v. Guaranty Trust Co., 20 
F.(2d) 808, 815 (C. C. A. 7th, 1927); Simon v. New Orleans T. & M. R. R., 
242 Fed. 62, 64 (C. C. A. 5th, 1917). An expression of approval based upon 
something more than a choice between a single plan and non-participation 
should be of substantial value. Similar relief has, however, recently been 
refused by a bankruptcy court which found no authority therefor in the 
Bankruptcy Act and expressed the view that rival committees should be left 
to their own resources in competing for the adoption of a plan to be sub- 
mitted for the court’s final approval. Jn re International Match Corp., 59 
F.(2d) 1or2 (S. D. N. Y. 1932). 


CrIMINAL LAw — DEFENSES — PROSECUTING ATTORNEY’S PROMISE oF Im- 
MUNITY. — The defendant was indicted for violation of the banking laws. 
He pleaded that the charges were identical with those alleged in one of thirteen 
indictments previously returned against him, on which occasion the prose- 
cuting attorney had agreed, with the court’s approval, to discharge the de- 
fendant from further prosecution under those indictments if he would plead 
guilty to a fourteenth and assist in liquidating the bank’s accounts; that the 
defendant had performed his part of the agreement; that entries of nol. pros. 
were made under the other indictments; and that he had served a prison 
sentence following conviction under the single indictment. A demurrer to 
this plea was sustained and its sufficiency certified. Held, that the plea was 
a bar. Ruling reversed. State v. Ward, 165 S. E. 803 (W. Va. 1932). 

Most courts hold that such an agreement creates merely an “ equitable 
right” to a pardon, which the court will recommend but cannot effect. 
Whiskey Cases, 99 U.S. 594 (1878); State v. Kiewel, 166 Minn. 302, 207 
N. W. 646 (1926); see Note (1910) 24 L. R. A. (N.s.) 439. In the present 
opinion emphasis is placed on the defendant’s incarceration following the 
agreement, and this seems to have been a controlling factor in an Illinois 
decision sustaining such a plea. See People v. Bogolowski, 326 Ill. 253, 
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262-63, 157 N. E. 181, 185 (1927). In the instant case, however, the defend- 
ant’s punishment was for an offense separate from that now charged. More 
convincing is the reasoning of the Texas court that, since in practice a pardon 
is invariably granted under such circumstances, the state should be spared 
the expense of a fruitless trial. See Camron v. State, 32 Tex. Cr. 180, 182, 
22 S. W. 682 (1893). But the majority rule seems to afford much less op- 
portunity for local corruption free from publicity. Cf. JENSEN, THE PARDON- 
ING POWER IN THE AMERICAN STATES (1922) 37-43. Furthermore, insofar 
as the agreement here pleaded purported to grant immunity beyond a nol. 
pros., in itself no bar to subsequent prosecution, enforcing it would appear 
to be an assumption by the court of the power to pardon. See State v. Kiewel, 
supra, at 305, 207 N. W. at 647. The West Virginia constitution contains 
the usuai provisions reserving this power to the governor. W. Va. Const. 
art. 7, § 11; see JENSEN, op. cit. supra, at 11-16. The granting of a minimum 
or suspended sentence, together with a recommendation for pardon, would 
therefore seem to be the only means by which the courts should give effect to 
such agreements. See Commonwealth v. St. John, 173 Mass. 566, 569, 54 


N. E. 254 (1899). 


EvIDENCE — HEARSAY — PRooF OF NONEXISTENCE BY DILIGENT INQUIRY. 
— The accused passed a worthless check signed “ B. F. Smith”. He was 
indicted for forgery on the theory that the purported drawer was fictitious. 
At the trial a deputy sheriff was allowed to testify that he had made inquiry 
of certain persons in the community who should have known of “ Smith” 
had he existed, but was unable to learn anything of him. The defendant 
was convicted and appealed on the ground, among others, that this evidence 
was hearsay and prejudicial. Held, that the evidence was admissible. Judg- 
ment affirmed. Thomas v. State, 14 Pac.(2d) 953 (Okla. Cr. App. 1932). 

Although an analysis of the nature of the evidence is seldom made, testi- 
mony like that in the principal case is often admitted. People v. Sanders, 
114 Cal. 216, 46 Pac. 153 (1896); People v. Sharp, 53 Mich. 523, 19 N. W. 
168 (1884); Rex v. King, 5 C. & P. 123 (1832); see 1 WicMorE, EVIDENCE 
(2d ed. 1923) §667(7). Contra: State v. Rosenthal, 123 Wis. 442, 102 
N. W. 49 (1905). To the objection that replies to the witness’s inquiries are 
incompetent as hearsay, some courts answer merely that there is no other 
way for the prosecution to prove nonexistence. See People v. Sanders, supra, 
at 235, 46 Pac. at 158; People v. Sharp, supra, at 525, 19 N. W. at 169. The 
present court reasons that the testimony is an expression of opinion and may 
therefore be based on what would normally be hearsay. However, any such 
departure from the usual rule against opinion testimony seems unnecessary. 
A denial of knowledge is seldom a statement of opinion. See Blunt v. Mont- 
pelier & W.R. R. R., 89 Vt. 152, 154-55, 94 Atl. 106, 107 (1915). In effect, 
the witness is saying that both before and after the inquiry his mind was 
blank as to the existence of the person sought. Thus his inquiries and the 
replies thereto are admissible to show the thoroughness of his search, not 
as direct evidence of nonexistence, but as going to the weight of his testi- 
mony that he did not know of the individual in question. Cf. State v. Went- 
worth, 37 N. H. 196 (1858); Pittsburgh, C., C. & St. L. Ry. v. Story, 104 
Ill. App. 132 (1902). Where the evidential value of declarations made to a 
witness arises from the fact of assertion, aside from the truth of the fact 
asserted, evidence of such declarations is not hearsay within the meaning 
of the hearsay rule. Virginia & W. Va. Coal Co. v. Charles, 251 Fed. 83 
(W. D. Va. 1917) (lost documents); Jeffries v. State, 13 Okla. Cr. 146, 162 
Pac. 1137 (1917) (missing witness); see 3 WicMorE, EvipENCE § 1766. The 
relevance of the testimony arises from the circumstantially probative force 
of a failure to find after diligent inquiry. Where the adverse party should 
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have been able to establish the affirmative with comparative ease if it were 
true, relatively remote evidence is frequently regarded as sufficient to prove 
a negative. See Dunn v. State, 15 Okla. Cr. 245, 258, 176 Pac. 86, 90 
(1918); 2 CHAMBERLAYNE, EVIDENCE (1911) § 980. And that a certain result 
was not observed by one who should know of it had its cause occurred is 
regarded as some evidence of the non-occurrence of that cause. Common- 
wealth v. Sweeney, 283 Pa. 520, 129 Atl. 577 (1925); Blunt v. Montpelier 
& W.R. R. R., supra; 1 Wicmore, Evience §§ 158, 160. 


FinDERS — RIGHTS TO PROPERTY DISCOVERED BY PASSENGER IN TAXI. — 
Two government detectives hired a taxi to transport to headquarters one 
who was suspected of bribery. During the trip, he was seen to drop some- 
thing on the floor. When the car stopped, one of the agents saw that the 
article was a roll of money and ordered the suspect to pick it up, but the 
latter refused to do so and disclaimed ownership. The other detective then 
took the money. After it had been used as evidence in the ensuing trial, the 
taxi driver brought summary proceedings for its return to him. Held, that 
the petitioner was not entitled to the money since he had neither found it 
nor reduced it to possession. Petition dismissed. Jn re Savarino, 1 F. Supp. 
331 (S. D. N. Y. 1932). 

The court’s summary of the authorities as holding that “ the bailee status 
of the finder of a chattel is not affected by . .. the place or vehicle in 
which it is found, or by the relation of the finder to the owner of that place 
or vehicle” does not seem strictly accurate. Whether the proprietor of the 
locus or container had possession of the article before it was found has 
generally determined the finder’s right to keep lost, mislaid, or abandoned 
property. See Goodhart, Three Cases on Possession (1928) 3 CAMB. L. J. 
195; Aigler, Rights of Finders (1923) 21 Micu. L. Rev. 664. Thus, if goods 
are mislaid, the proprietor of the locus usually prevails as an involuntary 
bailee. Kincaid v. Eaton, 98 Mass. 139 (1867); Foster v. Fidelity Safe 
Dep. Co., 264 Mo. 89, 174 S. W. 376 (1915); Foulke v. New York Cons. 
R. R., 228 N. Y. 269, 127 N. E. 237 (1920). And the same result has been 
reached when lost or abandoned goods are found buried. Elwes v. Brigg 
Gas Co., 33 Ch. D. 562 (1886); Goddard v. Winchell, 86 Iowa 71, 52 
N. W. 1124 (1892); Ferguson v. Ray, 44 Ore. 557, 77 Pac. 600 (1904). 
Contra: Weeks v. Hackett, 104 Me. 264, 71 Atl. 858 (1908); Danielson v. 
Roberts, 44 Ore. 108, 74 Pac. 913 (1904). A few cases favor the proprietor 
of the place or container where this factor of affixation to realty is absent. 
South Staffordshire Water Co. v. Sharman, [1896] 2 Q. B. 44; Silcott v. 
Louisville Trust Co., 205 Ky. 234, 265 S. W. 612 (1924); cf. Cartwright v. 
Green, 8 Ves. 405 (1803); Merry v. Green, 7 M. & W. 623 (1841). But 
many decisions allow the finder to keep the goods, though this is difficult to 
reconcile with some theories of possession. Bowen v. Sullivan, 62 Ind. 281 
(1878); Roberson v. Ellis, 58 Ore. 219, 114 Pac. 100 (1911); Durfee v. 
Jones, 11 R. I. 588 (1877); see Hotmes, THE Common Law (1881) 225; 
Moreland, The Rights cf Finders of Lost Property (1927) 16 Ky. L. J. 3, 
11; Aigler, supra, at 675-77. If the place of finding is open to the general 
public, seemingly all cases hold that the proprietor has not enjoyed prior 
possession. Bridges v. Hawkesworth, 15 Jur. 1079 (1851); Hoagland v. 
Forest Park Highlands Amusement Co., 170 Mo. 335, 70 S. W. 878 (1902); 
Hamaker v. Blanchard, 90 Pa. 377 (1879). This rule has been applied to 
articles found on railroad trains, where the situation would seem similar to 
that of the present case. Cleveland Ry. v. Durschuk, 31 Ohio App. 248, 166 
N. E. 909 (1928); Batteiger v. Pennsylvania Co., 64 Pa. Super. 195 (1916). 
However, even if it be granted that the possessor of the taxi did not yield 
control of everything in the interior to the passengers and thus was the first 
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to get possession of the money, this should not aid the plaintiff, who ap- 
parently had mere custody of the cab, but would entitle his employer to 
possession. Cf. McDowell v. Ulster Bank, 33 Ir. L. T. 225 (1899). Ignoring 
technical analyses of possession, it may well be argued that the primary ob- 
ject of return to the loser is best promoted by requiring the finder to leave 
the property with the proprietor of the place or vehicle, whether it be public 
or private. But since the evidence in the instant case indicates abandonment 
rather than loss, this consideration would have no application, and the 
decision seems justified on any theory. 


INcoME Taxes — WHo Is SuByEcT TO TAX — SETTLOR OF A TRUST REVO- 
CABLE BY Him IN CONJUNCTION WiTH ANOTHER NOT A BENEFICIARY. — In 
1922 the plaintiff created five trusts for the benefit of his wife and children, 
each revocable by him in conjunction with either of two other trustees, one 
of whom was not a beneficiary. In 1924 the Revenue Act for the first time 
provided that “ Where the grantor of a trust has, at any time during the 
taxable year, either alone or in conjunction with any person not a beneficiary 
of the trust, the power to revest in himself title to any part of the corpus 
of the trust, then the income of such part of the trust for such taxable year 
shall be included in computing the net income of the grantor.” 43 STAT. 277 
(1924), 26 U. S. C. § 960 (1926). The plaintiff paid under protest a tax on 
the income from the trusts for the year 1924. From a judgment allowing 
recovery of this tax, the collector appealed. Held, that since the plaintiff had 
parted with control over the trust funds prior to the enactment of the statute, 
the tax was confiscatory and violated the Fifth Amendment. Judgment 
affirmed. Reinecke v. Smith, 61 F.(2d) 324 (C. C. A. 7th, 1932), certiorari 
pending. 

In the case of a similar trust created prior to the enactment of the statute 
but revocable by the settlor alone, the Supreme Court has held that his power 
to revoke gives him sufficient control and enjoyment of the income to render 
it taxable to him. Corliss v. Bowers, 281 U. S. 376 (1930); see (1929) 42 
Harv. L. Rev. 958; (1930) 30 Cov. L. Rev. 258. The present court took the 
view that the absence of such an unconditional power was fatal since interests 
irrevocably transferred before the enactment of a taxing statute cannot gen- 
erally be taxed thereunder. Nichols v. Coolidge, 274 U. S. 531 (1927); 
Untermyer v. Anderson, 276 U. S. 440 (1928). This reasoning would seem 
equally applicable to a trust set up after the statute is passed, for one cannot 
be taxed on income which is entirely beyond his power. Hoeper v. Tax 
Comm. of Wisconsin, 284 U. S. 206 (1931). But the fact that the settlor 
could regain full enjoyment of the income only by consent of another does 
not seem conclusive in view of the holding in Lucas v. Earl, 281 U. S. 111 
(1930), that an irrevocable assignment of a joint interest in future earnings 
does not preclude taxation to the assignor. See Note (1930) 43 Harv. L. Rev. 
1282; cf. Burnet v. Leininger, 285 U. S. 136 (1932). The present situation 
is distinguishable in that here the taxpayer had neither legal title nor imme- 
diate control. But the likelihood that the other trustees will be selected with 
a view to their amenability to the settlor’s wishes would seem to indicate an 
actual control, to which the doctrine of Corliss v. Bowers might well be 
extended. Cf. Leaphart, The Use of the Trust to Escape the Imposition of 
Federal Income and Estate Taxes (1930) 15 Corn. L. Q. 587, 592-93, 
599-603; Surrey and Aronsen, Jnter Vivos Transfers and the Federal Estate 
Tax (2932) 32 Cox. L. Rev. 1332, 1357-58. When a trust with a provision 
for revocation like that in the instant case was included in the assessment 
of an.estate tax, the section here in question was relied on by way of analogy 
and apparently interpreted to exclude the trustee from the category, “ any per- 
son not a beneficiary”. White v. Erskine, 47 F.(2d) 1014 (C. C. A. tst, 
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1931); cf. Farmers’ Loan & Trust Co. v. Bowers, 29 F.(2d) 14 (C. C. A. 2d, 
1928). The Board of Tax Appeals, however, has recently held the present 
device ineffective to avoid taxation. Joseph H. Bromley, Jr., 26 B. T. A. 878 
(1932). The legislative intent to make taxability to the grantor depend on his 
practical rather than his legal control is indicated by the change adopted in 
the 1932 act. See H.R. Rep. No. 708, 72d Cong. 1st Sess., at 25. It is now 
provided that the trust income is taxable to the grantor if power to revest 
title in himself is retained in conjunction with any person not having a 
“ substantial adverse interest”. 47 STAT. 221 (1932). 


INHERITANCE TAXES — POWER TO TAx — CONSTITUTIONALITY OF ESTATE 
Tax ON TENANCY BY ENTIRETY CREATED BEFORE ENACTMENT OF TAXING 
StaTuTE. — In 1915 a husband conveyed personal property through an inter- 
mediary to himself and his wife as tenants by the entirety. When the hus- 
band died in 1926, the collector included the value of this property in the 
gross estate for the purpose of assessing the federal estate tax, pursuant to a 
statute expressly applicable to transfers made prior to the enactment. 43 
Stat. 304 (1924), 26 U. S.C. § 1094(e),(h) (1926). The executors sued for 
a refund of that part of the tax apportionable to the tenancy by the entirety. 
The defendant collector demurred. Held, that the tax could validly be im- 
posed though the tenancy by the entirety was created prior to the enactment 
of the statute. Judgment for defendant. Third National Bank & Trust Co. 
of Springfield v. White, 53 Sup. Ct. 290 (1932), aff’g, per curiam, 58 F.{2d) 
1085 (C. C. A. 1st, 1932), aff’g, per curiam, 45 F.(2d) 911 (D. Mass. 1930). 

The Supreme Court’s failure to write an opinion in the present case, in- 
volving a question expressly left open on an earlier occasion, leaves the criteria 
of retroactivity still in doubt. See Phillips v. Dime Trust & Safe Dep. Co., 
284 U. S. 160, 166 (1931); Surrey and Aronson, /nter Vivos Transfers and 
the Federal Estate Tax (1932) 32 Cot. L. REv. 1332, 1366. That the fruition 
of the survivor’s rights in a tenancy by the entirety created after the enact- 
ment of the statute is a taxable occasion is definitely established. Tyler v. 
United States, 281 U. S. 497 (1930), (1930) 44 Harv. L. Rev. 130. In the 
present decision the Court merely cited the Tyler case and a recent decision 
sustaining a similar tax in the case of a joint tenancy created before the 
enactment of the statute. Gwinn v. Commissioner, 53 Sup. Ct. 157 (1932). 
The latter opinion emphasized the cessation by death of the co-tenant’s power 
to sever the tenancy by alienation as the occasion of the tax and pointed to 
that event as the generating source of a definite accession of new property 
rights. But the Gwinn decision appears well within the reasoning of the 
cases which permit the taxation of a revocable trust under a statute passed 
after the trust was set up. Cf. Saltonstall v. Saltonstall, 276 U. S. 260 (1928), 
(1928) 41 Harv. L. REv. 916; Reinecke v. Northern Trust Co., 278 U.S. 339 
(1929), (1929) 42 Harv. L. Rev. 833. The indestructibility of a tenancy 
by the entirety, however, would seem rather to align the instant case with 
the decisions that an irrevocable trust setting up vested remainders cannot 
be subjected to a tax which is subsequently enacted. Nichols v. Coolidge, 274 
U. S. 531 (1927); Coolidge v. Long, 282 U. S. 582 (1931), Notes (1931) 31 
Cor. L. Rev. 997, (1931) 44 Harv. L. Rev. 1103. With respect to a suc- 
cession tax the New York court had made just this distinction, based on 
the substantial difference in the nature of the two tenancies. Matter of 
McKelway, 221 N. Y. 15, 116 N. E. 348 (1917) (joint tenancy, taxable); 
Matter of Lyon, 233 N. Y. 208, 135 N. E. 247 (1922) (tenancy by entirety, 
not taxable). And recently the provision of the New York estate tax law, 
copied verbatim from the federal statute, has been held unconstitutional inso- 
far as it applies to previously created tenancies by the entirety. Matter of 
Weiden, 144 Misc. 854, 259 N. Y. Supp. 573 (1932); N. Y. Tax. Law (1930) 





RECENT CASES 719 


§ 249-r (5), (10). The Court can hardly have meant to imply that an excise 
which is actually retroactive in operation and could not have been anticipated 
is constitutional. Cf. Nichols v. Coolidge, supra; Untermyer v. Anderson, 
276 U. S. 440 (1928); Frew v. Bowers, 12 F.(2d) 625 (C. C. A. 2d, 1926). 
Computation on the value of the property at the time of the one tenant’s death 
is not necessarily “arbitrary and capricious ”, for the statute is calculated 
to minimize the effect of just such apparent dissipations of taxable estates. 
The deceased tenant has in fact enjoyed the economic benefit of the property 
until the occasion selected for the levy, which marks the real shift of that 
benefit to the survivor. Cf. Saltonstall v. Saltonstall, 276 U. S. at 271; 
Tyler v. United States, 281 U. S. at 504; Milliken v. United States, 283 U. S. 
15, 23 (1931); Note (1931) 45 Harv. L. Rev. 156, 158. But cf. Nichols v. 
Coolidge, 274 U. S. at 542. Nevertheless, to escape the effect of Nichols v. 
Coolidge and Coolidge v. Long resort must be had to a conceptualistic dis- 
tinction bearing little relation to the economic situation: here succession to 
the anticipated economic benefit is precedently contingent on survival, whereas 
there the remaindermen’s interests were regarded as vested subject only to 
defeasance by failure to survive the life tenants. See Coolidge v. Long, 282 
U. S. at 597; cf. Wright v. Blakeslee, 101 U. S. 174 (1880). The decision 
would seem to indicate an increasing tendency to limit the scope of the 
Coolidge cases. Cf. Surrey and Aronson, supra, at 1369. 


INTERSTATE COMMERCE — BURDENS IMPOSED ON INTERSTATE COMMERCE 
BY STaTES—Lonc AND SHORT Haut Provision APPLYING ONLY TO IN- 
TRASTATE COMMERCE. — Article 17, § 3, of the Pennsylvania Constitution pro- 
vides that “ Persons and property transported over any railroad shall be de- 
livered at any station at charges not exceeding the charges for transportation 
of persons and property of the same class in the same direction to any more 
distant station.” The Interstate Commerce Commission has ruled that rates 
for traffic in interstate commerce to all points served by two or more carriers 
shall be computed by “ the shortest routes . . . over which . . . traffic can 
be moved. . . .” Eastern Class Rate Investigation, 164 I. C. C. 314 (1930). 
The defendant railroad companies appealed from a decree of a state court en- 
joining them from establishing for commerce entirely within the state tariffs 
which admittedly violated the state constitutional provision but corresponded 
to those allowed by the Commission. According to the Transportation Act, 
“ Whenever in any . . . investigation the commission, after full hearing, finds 
that any such [state] ... regulation . . . causes . . . any undue, unrea- 
sonable, or unjust discrimination against interstate or foreign commerce, 
which is hereby forbidden and declared to be unlawful,” it shall prescribe 
measures to remove such discrimination. 41 Stat. 484 (1920), 49 U. S. C. 
§ 13(4) (1926). Held, that the restriction did not impose an unconstitutional 
burden upon interstate commerce. Decree affirmed. Commonwealth v. Cen- 
tral R. R. of New Jersey, 162 Atl. 311 (Pa. 1932). 

Prior to the Transportation Act of 1920 a similar constitutional provision 
was upheld on the ground that any interference with interstate commerce in- 
volved was so remote as to be of no significance. Louisville & Nashville 
R. R. v. Kentucky, 183 U.S. 503 (1902); cf. Louisville & Nashville R. R. v. 
Eubank, 184 U. S. 27 (1902). But the Supreme Court has sustained the 
Commission’s power under the present statute to prohibit state rates which 
are so low that they impose a burden on interstate commerce in general by 
making it yield more than a proportional share of the “ fair return ” to which 
carriers are entitled. Railroad Comm. of Wis. v. Chicago, B. & Q. R. R., 257 
U. S. 563 (1922); see Note (1922) 35 Harv. L. Rev. 864. The argument 
might be made that the present provision has the same vice, since in observ- 
ing it the railroad might be compelled by competition on an intrastate long 
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haul to make lower charges on an intrastate short haul than those collected 
on the same haul under the Commission’s ruling in the case where it consti- 
tutes part of an interstate shipment. But the condition, “ Whenever... 
the commission, after full hearing, finds”, may well be precedent to the ap- 
plication by the courts of the prohibitory clause, “‘ which is hereby forbidden 
and declared to be unlawful”. The Supreme Court has so held when a rail- 
road sought an injunction against enforcement of state regulations. Board 
of R. R. Comm’rs of North Dakota v. Great Northern Ry., 281 U. S. 412 
(1930). The instant case might be distinguished on the ground that here 
the state was seeking the injunction and that the defendant should not be 
compelled to institute extrajudicial proceedings to establish the invalidity of 
the law it was violating. But in view of the obvious need ‘ - administrative 
investigation and determination of the technical questions involved, the legis- 
lative intent seems clear that state regulation, at least if not discriminatory 
on its face, shall be valid for all purposes until the Commission finds that it 
is improper. Cf. Biklé, Judicial Determination of Questions of Fact Affecting 
the Constitutional Validity of Legislative Action (1924) 38 Harv. L. REv. 6. 


LimITATION oF AcTIONS—AcCRUAL oF ACTION —DeposiTor’s ACTION 
FOR AMOUNT WITHDRAWN BY CHECK BEARING FORGED INDORSEMENT. — 
An agent for a loan company forged several mortgages and obtained pay- 
ment of the loan checks by forging the indorsements of the payees. The 
defendant bank paid the checks and charged the loan company’s account. 
When the fraud was discovered, the plaintiff insurance company sued the de- 
fendant bank in the right of the loan company to recover the sums paid on 
the fraudulently indorsed checks. As to three of these, the statutory period 
had elapsed since the cancelled checks were returned with a statement of the 
loan company’s account, but not since the fraud of the agent was discovered. 
The defendant appealed from a judgment for the plaintiff. Held, that the 
statute runs from the rendition of the bank statement showing the payments 
charged to the depositor’s account. Judgment reversed in part. Kansas City 
Title & Trust Co. v. Fourth Nat. Bank in Wichita, Kan., 135 Kan. 414, 10 
Pac.(2d) 896 (1932). 

The result clearly imposes greater hardship on the depositor than the cases 
holding that a bank statement starts the statute running on claims arising 
out of forgery of the drawer’s signature or alteration. Cf. Glassell Develop- 
ment Co. v. Citizens’ Nat. Bank, 191 Cal. 375, 216 Pac. 1012 (1923); Union 
Tool Co. v. Farmers’ & Merchants’ Nat. Bank, 192 Cal. 40, 218 Pac. 424 
(1923). In the absence of suspicious circumstances, the depositor’s duty 
to make a reasonable examination of vouchers and statements does not extend 
to indorsements. United Security Life Ins. & Trust Co. v. Central Nat. Bank, 
185 Pa. 586, 40 Atl. 97 (1898); see Leather Mfrs.’ Bank v. Morgan, 117 U.S. 
96, 107 (1886); (1925) 38 Harv. L. Rev. 679. Nevertheless, the bank state- 
ment would seem to constitute a denial of liability beyond the balance in- 
dicated; and a denial normally removes the requirement .of a demand to set 
the statute running on a deposit debt. Farmers’ & Mechanics’ Bank v. 
Planters’ Bank, 10 Gill & J. 422 (Md. 1839); see Koelzer v. First Nat. Bank, 
125 Wis. 595, 598, 104 N. W. 838, 839 (1905). One court has expressed a 
view in accord with the present decision. See Masonic Ben. Ass’n v. First 
State Bank, 99 Miss. 610, 631, 55 So. 408, 412 (1911). But in the seemingly 
few other cases involving the question, an opposite result has been reached. 
Bank of British No. Am. v. Merchants’ Nat. Bank, 16 Jon. & S. 1 (N. Y. 
1881), aff'd, 91 N. Y. 106 (1883); cf. Goodell v. Brandon Nat. Bank, 63 Vt. 
303, 21 Atl. 956 (1891). Although the plaintiff’s ignorance of the facts may 
sometimes justify tolling the statute, this would hardly seem to be the case 
where the plaintiff's opportunities for discovery are at least equal to those of 
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the defendant. Bree v. Holbech, 2 Doug. 654 (1781); Leather Mfrs.’ Bank 
v. Merchants’ Bank, 128 U. S. 26 (1888). 


New Triar— Newty Occurrinc EvipENCE Province DAMAGES EXCEs- 
sIvE. — The plaintiff obtained a judgment for $40,000 for permanent dis- 
ability resulting from injuries caused by the defendant’s negligence. While 
an appeal was pending, the defendant filed a petition in the upper court for 
leave to apply to the lower court for a new trial. Affidavits averred that the 
plaintiff had so far recovered that he had been seen doing ordinary manual 
labor; but no allegation of fraud was made. The original judgment was 
affirmed, and thereafter the court considered the petition. Held, that the 
defendant had made a prima facie showing of a right to a new trial. Petition 
granted. Haaga v. Saginaw Logging Co., 15 Pac.(2d) 655 (Wash. 1932). 

While refusal to grant a new trial might subject the defendant to obvious 
injustice, the rule of the present case, as the dissent points out, invites in- 
definite prolongation of litigation. See Seaboard Air-Line Ry. v. Reid, 6 Ga. 
App. 18, 22, 63 S. E. 1130, 1131 (1909). The rule is manifestly subject to 
limitations. Thus a plaintiff’s unexpected death shortly after the trial may 
make the verdict appear highly unjust, but a new trial would hardly be 
granted. Cf. Kramer v. Waymark, [1866] L. R. 1 Ex. 241. Likewise such 
relief would be doubtful were the plaintiff’s condition aggravated by a fore- 
seeable subsequent event, though this would have enhanced the damages 
had it occurred prior to the trial. The present situation differs from the 
ordinary case of newly discovered evidence in that the evidence offered was 
not only unavailable but also nonexistent at the time of the first trial. 
Normally, events subsequent to a judgment at law do not furnish grounds 
for setting it aside. See 1 FREEMAN, JUDGMENTS (sth ed. 1925) § 253. But 
this principle seems inapplicable where such events are offered as further 
evidence of the situation obtaining at the time of trial. See Southard v. 
Bangor & A. Ry., 112 Me. 227, 229, 91 Atl. 948 (1914). And some courts 
have granted new trials both to plaintiffs and defendants even where, as in 
the instant case, there was no showing of fraud. Bousman v. Stafford, 71 
Kan. 648, 81 Pac. 184 (1905); Amshutz v. Louisville Ry., 152 Ky. 741, 154 
S. W. 13, 45 L. R. A. (n.s.) 87 (1913); Fogel v. Interborough R. T. Co., 
185 N. Y. 562, 77 N. E. 1022 (1906); cf. Searles v. Elizabeth P.& C.J. Ry., 
70 N. J. L. 388, 57 Atl. 134 (1904), (1904) 17 Harv. L. Rev. 576. Statutory 
limitations on the time within which new trials may be granted and the ex- 
ercise of the court’s discretion should prevent undue exploitation of such 
relief. Cf. WasH. Comp. Stat. (Remington, 1922) §§ 464, 467; National 
Concrete Const. Co. v. Duvall, 153 Ky. 394, 155 S. W. 757 (1913). 


Pusiic OrFICERS — REMOVAL FroM OFFICE — EFFECT OF MISCONDUCT IN 
Prior Term. —A statute provided that a town or village officer might be re- 
moved from office “ for any misconduct . . . in office.” N. Y. Pus. Orrt- 
cers Law (1909) §36. In a proceeding brought under this statute the 
charges against the defendant related to acts committed during a prior term 
but not discovered until after reélection. The defendant moved to dismiss 
the action on the ground that the petition failed to state facts sufficient to war- 
rant the relief sought. Held, that misconduct in a previous term constitutes 
ground for removal. Motion denied. Newman v. Stroebel, 236 App. Div. 
371, 259 N. Y. Supp. 402 (1932). 

Under statutory provisions equally inconclusive of the question, a number 
of courts have sustained removals for misconduct during a prior term. State 
v. Weish, 109 Iowa 19, 79 N. W. 369 (1899); Allen v. Tufts, 239 Mass. 458, 
131 N. E. 573 (19219, 17 A. L. R. 274 (1922). Others reaching an opposite 
result have advanced the suggestion that such statutes are penal and should 
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be construed strictly. See State v. Hasty, 184 Ala. 121, 124, 63 So. 559, 561 
(1913), 50 L. R. A. (N.S.) 553 (1914) (impeachment proceeding) ; Jacobs v. 
Parham, 175 Ark. 86, 88, 298 S. W. 483, 484 (1927) (proceeding by present- 
ment or indictment). But the object of such legislation seems rather to 
permit the elimination of unfit incumbents from public office than to punish 
their misconduct. See State v. Welsh, supra, at 21-23, 79 N. W. at 370. 
Courts have also reasoned that the terms of office are separable, that the re- 
election has condoned the past offense, and that there should be no inter- 
ference with the express will of the electorate. See Jacobs v. Parham, supra, 
at 88-89, 298 S. W. at 484; (1928) 16 Geo. L. J. 383. On the other hand, a 
court normally denying removal has made an exception in the case of pro- 
ceedings, begun in the earlier term and carried over, under a statute which 
disqualified an ousted official from further tenure within a specified time. 
Throop Borough School Directors, 298 Pa. 453, 148 Atl. 518 (1930); cf. 
Fudula’s Petition, 297 Pa. 364, 147 Atl. 67 (1929). Thus, legislative disap- 
proval of the doctrine of condonation appears to be inferred. Cf. Note 
(1907) 20 Harv. L. Rev. 316. Where, as in the instant case, the misdeeds of 
the defendant are discovered after reélection, the implication of condonation 
of previous misconduct would seem especially unwarranted. Cf. Matter of 
Donnelly v. Roosevelt, 144 Misc. 525, 531, 259 N. Y. Supp. 356, 364 (1932). 


Pustic UTILITIEs — VALUATION — CAPITAL IMPAIRMENT RESULTING From 
FALL IN VALUE oF Frixep Assets.—A statute authorizes the Wisconsin 
Public Service Commission to order a public utility to cease payment of 
dividends on common stock when it finds that such payments would impair 
capital under the general corporation law. Wus. Strat. (1931) § 184.11; cf. 
id. § 182.19. Relying on the assumption that the value of a company’s fixed 
assets had declined along with the general fall in the price level, as well as on 
evidence that the depreciation reserve was insufficient, the commission made 
a prima facie finding that any further payment of dividends on common 
stock would come out of capital. Ordered, that the utility desist from pay- 
ment of such dividends pending a more extended inquiry. Re Common- 
wealth Tel. Co., P. U. R. 1932D 299 (Wis.). 

The commission’s emphasis on the general fall in the price level raises a 
novel question as to the effect of a drop in the cost of reproduction upon val- 
uation for the purpose of determining the existence of a capital impairment. 
Present reproduction cost has long been recognized as an element to be con- 
sidered in determining fair value for utility rate-making purposes. Smyth v. 
Ames, 169 U. S. 466 (1898); St. Louis & O'Fallon Ry. v. United States, 279 
U. S. 461 (1929). But commissions have refused to authorize new security 
issues based on increased values due to higher costs of reproduction. Re 
Community Tel. Co., P. U. R. 1931E 61 (Wis.); Re Toms River Water Co., 
P. U. R. 1923C 230 (N. J.); see Re Mondovi Tel. Co., P. U. R. 1931C 439, 
446-47 (Wis.); cf. LockLIn, REGULATION oF SECURITY IsSUES BY THE 
INTERSTATE COMMERCE COMMISSION (1925) 145. And in general corpora- 
tion law unrealized appreciations in the value of fixed assets have been deemed 
not to create surplus or profits available for dividends. See Southern Cal. 
Home Builders v. Young, 45 Cal. App. 679, 694, 188 Pac. 586, 593 (1920); 
Weiner and Bonbright, Theory of Anglo-American Dividend Law: Surplus 
and Profits (1930) 30 Cov. L. REv. 330, 341-43. But the Wisconsin statute 
allows payment of dividends out of such additions to assets. Wzus. Star. 
(1931) § 182.19; cf. OH10 GEN. Cope (Page, 1932) § 8623-38 (allowing stock 
dividends only). Whether a fall in current replacement cost of fixed assets 
must be deducted from profits or surplus in determining the propriety of 
dividend payments does not appear to have been judicially decided or stated 
by statute. Cf. 1 Morawetz, Private Corporations (2d ed. 1886) § 440; 
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Bonbright and Pickett, Valuation to Determine Solvency under the Bank- 
ruptcy Act (1929) 29 Cox. L. Rev. 582, 609-12. General accounting prac- 
tice permits original cost to remain unchanged on the corporation books 
despite such a fall in value. See Weiner and Bonbright, supra, at 343-44; 
cf. White Star Line, 20 B. T. A. 111 (1930) (not deductible from gross 
income). Where this fall is due merely to the increased purchasing power 
of the dollar, such practice may be supported on the ground that stated 
capital remains similarly unadjusted despite its increased relative value. 
However, if no allowance should be made for the changed value of the dollar, 
marking down fixed assets may often be justified in the case of utilities, 
where value in the sense of capitalized earning power is directly related to 
cost of reproduction in that the latter is one of the bases for rate tegulation. 
Cf. Brandeis, J., dissenting, in St. Louis & O’Fallon Ry. v. United States, 279 
U. S. 461, 535-37 (1929). For orders similar to that of the present proceed- 
ing, see Legis. (1933) 46 Harv. L. REv. 508, n.49. 


Res JupicaTA — Wuat JupcmMents Are ConcLusIve — ACQUITTAL OF 
FALSE SWEARING AS PRECLUDING SUBSEQUENT PROSECUTION FOR GIVING 
SAME TESTIMONY AT SECOND TRIAL. — At the trial of A for the murder of B 
the present defendant testified that B was the first to shoot in the fracas. 
After the conviction of A, the defendant was tried for false swearing in 
giving this testimony and acquitted. On a later trial of A, after a reversal 
of his conviction, the defendant gave the same testimony and was again 
indicted for false swearing. She filed a plea of res judicata. At the close 
of the evidence for the state the court directed a verdict of not guilty on 
this plea. The state appealed to have the law certified. Held, that the prior 
acquittal was conclusive of the defendant’s innocence. Certified accordingly. 
Commonwealth v. Spivey, 243 Ky. 483, 48 S. W.(2d) 1076 (1932). 

The soundness of the decision depends on the substance of the state’s 
admission “ that the plea of res judicata set up the facts with reference to 
the issues involved”. Clearly, the plea was properly sustained if the only 
issue at both trials was the truth of the testimony. On the other hand, if the 
prior acquittal could conceivably have been based on a finding that the wit- 
ness testified with an honest belief, or if the second indictment alleged a 
false statement of her belief regardless of the actual occurrence of the events 
narrated, the decision was not res judicata. Cf. Weiner v. Commonwealth, 
221 Ky. 455, 460, 298 S. W. 1075, 1077 (1927). But cf. Ky. Star. (Carroll, 
1930) § 1174. Analogous cases are those in which a person is indicted for 
perjury in obtaining his acquittal of another charge. If the facts testified 
to could be false consistently with a verdict of not guilty, the acquittal is 
not res judicata as to the perjury charge. Youngblood v. United States, 
266 Fed. 795 (C. C. A. 8th, 1920); People v. Albers, 137 Mich. 678, 100 
N. W. 908 (1904); State v. Smith, 119 Minn. 107, 137 N. W. 295 (1912); 
see 2 FREEMAN, JUDGMENTS (5th ed. 1925) § 649. However, even when the 
acquittal necessarily affirms the truth of the testimony, as in the case of a 
simple denial of guilt, a retrial of the issue by prosecution for perjury is 
generally permitted. People v. Niles, 300 Ill. 458, 133 N. E. 252 (1921); 
Miles v. State, 73 Tex. Cr. 493, 165 S. W. 567 (1914); see Note (1925) 37 
A. L.R. 1290. Contra: United States v. Butler, 38 Fed. 498 (D. Mich. 1889). 
The force of the prior adjudication may well be greater where, as in the 
instant case, the question of perjury has already been separately presented 
and decided. See State v. Archuleta, 29 N. M. 25, 33, 217 Pac. 619, 622 
(1923). Since the state has had one opportunity to prosecute for false swear- 
ing, the argument that the success of the defendant in securing an acquittal 
by fraud in the first trial should not result in complete immunity, carries little 
weight. See Jay v. State, 15 Ala. App. 255, 260, 73 So. 137, 139 (1916); 
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Teague v. Commonwealth, 172 Ky. 665, 669, 189 S. W. 908, g10 (1916). If, 
however, the first trial resulted in conviction, it may be doubted whether the 
principles of res judicata would be given a corresponding application, though 
the same considerations would seem to apply. Cf. Commonwealth v. Evans, 
tor Mass. 25 (1869); Commonwealth v. Ellis, 160 Mass. 165, 35 N. E. 773 
(1893); State v. Sargood, 80 Vt. 415, 68 Atl. 49 (1907). 


SpecrFic PERFORMANCE — DEFENSES: Lack oF MUTUALITY — AGREEMENT 
To Support INFANT PL arntirr.— The plaintiff, an infant, alleged that 
when he was being supported by an uncle in Holland, the defendant agreed 
with the plaintiff's mother that if she would bring the child to New York and 
permit thé defendant during the life of the infant to direct his education and 
religious training and to enjoy the child’s society at all times, the defendant 
would, during his life, support the child and direct his moral upbringing. 
After this agreement had been performed on both sides for about two years, 
the defendant refused to continue. The infant sued through his mother for 
specific performance. On affirmance of an order denying a motion to dismiss 
the complaint, a question as to its sufficiency was certified. Held, that the 
complaint showed sufficient mutuality of remedy. Order affirmed. Wein- 
berger v. Van Hessen, 260 N. Y. 294, 183 N. E. 429 (1932). 

Lack of mutuality of remedy has generally been fatal to a suit for specific 
performance brought by an infant. Freeman v. Fishman, 245 Mass. 222, 
139 N. E. 846 (1923); Flight v. Bolland, 4 Russ. 298 (1828): see Ten Eyck v. 
Manning, 52 N. J. Eq. 47, 51, 27 Atl. 900, 901 (1893). Nor does part per- 
formance by the infant seem sufficient to avoid this defense. Bracy v. Miller, 
169 Ark. 1115, 278 S. W. 41 (1925), 43 A. L. R. 114 (1926). But cf.Q.R.S 
Co. v. Phillips-Jones Corp., 194 App. Div. 170, 185 N. Y. Supp. 127 (1920), 
aff'd, 233 N. Y. 626, 135 N. E. 946 (1922). The present court reasons that 
this difficulty, as well as the doubt whether either the plaintiff or his mother 
made any promise, is overcome by the rule that in seeking the aid of equity 
a party assumes a duty to perform, fulfillment of which may be made a con- 
dition of the decree. Cf. Kamens v. Anderson, 99 N. J. Eq. 490, 133 Atl. 
718 (1926); Epstein v. Gluckin, 233 N. Y. 490, 135 N. E. 861 (1922). But 
this rule has been deemed inapplicable to infant plaintiffs. See Flight v. 
Bolland, supra, at 301; Note (1926) 43 A. L. R. 120, 127. Furthermore, 
whether a defendant can enforce performance of the conditions of a decree 
against him appears to be unsettled. Cf. Farwell v. Harding, 96 Ill. 32 
(1880). But cf. Butler County v. Pittsburgh, H., B. & N.C. Ry., 298 Pa. 
347, 148 Atl. 504 (1929). According to the interpretation of many courts, 
however, the doctrine of mutuality no longer requires that the plaintiff him- 
self be subject to a suit for specific performance, but only that the defendant 
have some assurance of counter-performance beyond an action for damages. 
See Great Lakes & St. L. Trans. Co. v. Scranton Coal Co., 239 Fed. 603, 609 
(C. C.. A. 7th, 1917); Epstein v. Gluckin, supra, at 494, 135 N. E. at 862; 
Stone, The “ Mutuality” Rule in New York (1916) 16 Cot. L: REv. 443, 464. 
Assuming that sufficient protection will be furnished by the defendant’s right 
to cease performing in case the plaintiff does not fulfill the conditions of the 
decree, the court is doubtless justified in permitting a hearing on the facts. 
But the likelihood that the defendant will make present expenditures in the 
hope of future compensation should give the court pause in framing a decree. 
Indeed, the duties involved may well be too vague and personal for effective 
specific enforcement. Cf. Ikerd v. Beavers, 106 Ind. 483, 7 N. E. 326 
(1886); Asberry v. Mitchell, 121 Va. 276, 280, 93 S. E. 638, 639 (1917). 
Although the New York courts apparently do not permit recovery as for 
breach of a unilateral contract where the offeree’s performance has been cut 
short by the offeror, they have been astute to spell out a bilateral contract in 
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similar situations. Wood v. Lucy, Lady Duff-Gordon, 222 N. Y. 88, 118 N. E. 
214 (1917); Post v. Albert Frank & Co., 75 Misc. 130, 132 N. Y. Supp. 807 
(1912); cf. 1 WitListon, ConTrRACTs (1920) § 60 et seg. If this technique 
were employed here, the remedy at law would not seem to be so inadequate as 
to require an extension of the scope of equitable relief. 


STATUTES — VALIDITY OF LEGISLATION BEYOND SCOPE PRESCRIEED BY Gov- 
ERNOR FOR SPECIAL SESSION. — The constitution of Texas restricts legislative 
action by a special session to the subjects “ designated in the proclamation of 
the governor calling such session, or presented to . . . [the legislature] by 
the governor.” Tex. Const. art. III, §40. An act was passed at a special 
session withdrawing from sale or lease river beds on public school lands. The 
plaintiff sought a writ of mandamus ordering the land commissioner to grant 
an application for a permit to prospect such a river bed. The plaintiff con- 
tended that the law was void because it was beyond the scope of the governor’s 
proclamation. Held, that since the statute was regular on its face and ap- 
proved by the governor, the court would not consider whether it came within 
the scope of the proclamation. Application refused. Jackson v. Walker, 49 
S. W.(2d) 693 (Tex. 1932). 

In most states courts undertake to determine legislative compliance with 
constitutional provisions limiting legislation at special sessions. Denver & 
Rio Grande R. R. v. Moss, 50 Colo. 282, 115 Pac. 696 (1911); State ex rel. 
Ach v. Braden, 125 Ohio St. 307, 181 N. E. 138 (1932); see Van Hecke, 
Legislative Power at Special Sessions (1924) 9 Corn. L. Q. 447; 1 SUTHER- 
LAND, STATUTORY CONSTRUCTION (2d ed. 1904) § 65. Many courts, on the 
other hand, refuse to go back of a properly enrolled bill to discover lack of 
conformance with constitutional rules for general legislative procedure. 
Field v. Clark, 143 U. S. 649 (1892); Williams v. Taylor, 83 Tex. 667, 19 
S. W. 156 (1892). Contra: State v. Schultz, 44 N. D. 269, 174 N. W. 81 
(1919); cf. 1 SUTHERLAND, op. cit. supra, § 31 et seg. But this attitude is 
not always deemed incompatible with holding unconstitutional legislation 
which is passed at a special session but falls beyond the scope of the governor’s 
proclamation. Jones v. State, 151 Ga. 502, 107 S. E. 765 (1921); cf. Dorsey 
v. Wright, 150 Ga. 321, 103 S. E. 591 (1920). Comparison of a statute with 
the governor’s proclamation would seem to present fewer difficulties than the 
tracing of a bill through its history on the legislature’s journal, though 
the former may involve nice questions of interpretation. Cf. Commonwealth 
ex rel. Schnader v. Liveright, 308 Pa. 35, 161 Atl. 697 (1932). Further- 
more, since the Texas Constitution apparently authorizes legislation on any 
subject “ presented to” the legislature by the governor, adoption of the gen- 
eral rule would necessitate examination of informal communications made 
after the session had begun. See State v. Tweed, 63 Utah 176, 182, 224 Pac. 
443, 446 (1924). Perhaps, not every constitutional limitation on the opera- 
tion of the legislature is of sufficient importance to require the drastic sanc- 
tion of invalidation. See State ex rel. Reed v. Jones, 6 Wash. 452, 461, 34 
Pac. 201, 204 (1893); Fry, Constitutional Regulation of Legislative Procedure 
in Colorado (1930) 3 Rocxy Mr. L. Rev. 38, 43; 2 WicMorE, EvIDENCE 
(2d ed. 1923) 1044. But cf. State ex rel. Swirczynski v. Key, 121 Okla. 64, 
247 Pac. 656 (1926); see 1 Cootey, ConsTITUTIONAL Limitations (8th ed. 
1927) 325. 


Trusts — PowERS AND OBLIGATIONS OF TRUSTEE — LIABILITY FOR Loss 
From INVESTMENT IN UNLAWFUL SEcuRITIESs WHICH BECOME LAWFUL BE- 
FoRE Loss AccruEs. — Testamentary trustees, acting in good faith, invested 
funds of the estate in mortgage bonds which were represented to be issued 
against a building sixty per cent rented. Actually the building was not yet 
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constructed so that the bonds were insufficiently secured to be legal trust in- 
vestments. Nineteen months later the building was completed, making the 
security sufficient for a legal investment. Up to this time and for a subse- 
quent period the bonds sold at par, but later they depreciated greatly in value. 
When the trustees filed their account, some of the beneficiaries sought to im- 
pose a surcharge for the loss sustained. Held, that since the loss was not due 
to the illegality of the purchase the trustees should not be surchargéd. Objec- 
tions overruled. Matter of Adriance, 145 Misc. 345, 260 N. Y. Supp. 173 
(Sur. Ct. 1932). 

Considerations of proximate causation are usually deemed immaterial in 
determining a trustee’s liability for losses following illegal placement of 
funds. Thus a trustee who deposits funds in a proper bank but in his own 
name or in an account from which they cannot be withdrawn without his 
surety’s countersignature is absolutely liable upon failure of the bank. Chan- 
cellor v. Chancellor, 177 Ala. 44, 58 So. 423 (1912); Estate of Wood, 159 Cal. 
466, 114 Pac. 992 (1911); see Note (1926) 43 A. L. R. 600; 1 Perry, Trusts 
(7th ed. 1929) § 463. But in such situations the loss accrues while the funds 
are concededly improperly placed. The policy against illegal investments can 
hardly extend to imposing liability when the defect has been cured before 
loss. Reinvestment in a proper security would apparently preclude further 
liability. Cf. Miller v. Proctor and Anderson, 20 Ohio St. 442 (1870). Ac- 
cordingly, in the present case sale and immediate repurchase of the bonds 
would have removed the stigma. That the change in the legal status of the 
investments occurred without action by the trustees would seem unimportant. 
Insistence on some formal recognition of the removal of the factors causing 
illegality would seem to lack substantial utility. Of course, had the securities 
already depreciated when they became legal investments, the trustees should be 
held for the loss up to that time. Cf. Darlington’s Estate, 245 Pa. 212, 91 Atl. 
486 (1914). So long as this obvious limitation is observed the rule of the in- 
stant case appears to present little danger of encouraging improper invest- 
ment. But see (1932) 32 Cor. L. Rev. 1446. 
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THe Mooney-Briiincs Report. New York: Gotham House, Inc. 1932. 
Pp. iv, 243. $1.50. 


There are some things about this book which I do not like. I do not like 
the cheap ballyhoo with which it is announced. Its yellow jacket is too sug- 
gestive of a worthless sensational content. I do not like the sinister and 
misleading adjective, “ suppressed ”, in its flaming red implication of cowardly 
or malicious conduct by the Wickersham Commission. There was no reason 
for the publication of a report upon this case that would not as loudly call 
for a report upon the Sacco-Vanzetti case, or the Gastonia Strike case, or any 
other American cause célébre. I do not like the telegraphic declarations of 
the innocence of the accused by editors and preachers. They can have no 
personal knowledge of the facts, and their utterances only becloud the issue. 
I do not like the omission (shall I say suppression?) of the appendices. 
Without them the reader is deprived of the opportunity to compare the find- 
ings of the Committee with those of other investigators, and the Committee 
may be unjustly charged with a failure to disclose or discuss pertinent facts. 

For these things the publisher alone is to blame. The Committee has done 
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a commendable job. Its members, being lawyers, know better than to at- 
tempt to pass upon the guilt or innocence of Billings or Mooney. That lies 
within the knowledge of a very small group consisting of Billings and Mooney 
and, if these two be innocent, the real perpetrators of the crime. All the rest 
of us can have only opinions based on hearsay. Obviously, no human society 
can be expected to devise a system of administering justice which will guar- 
antee that no innocent man will be convicted. But it is imposing no im- 
possible task to require a guaranty of a fair trial for every accused. So much 
may reasonably be demanded of every state; anything less California cannot 
provide without meriting condemnation. If she failed to give Billings and 
Mooney a fair trial, she did a grievous wrong, which she should have repaired 
at the first opportunity. If she granted them a fair trial, and in spite of it, 
they were mistakenly convicted, they were the victims of a societal accident, 
regrettable to be sure, but no more regrettable than numerous other mis- 
fortunes that are inevitable concomitants of modern life. Many far better 
men than they have paid the price of membership in organized society with 
their property, their liberty, and their lives; and that without the solatium 
of a widely advertised martyrdom. The question, then, is not whether they 
are guilty, but whether they had a fair trial. 

The answer of the Committee is an emphatic negative. In every step of 
the proceedings from the preliminary investigation to the latest hearing upon 
application for pardon, it finds much to condemn. Neither police nor prose- 
cuting officials made any attempt at a scientific investigation to discover the 
perpetrators of the crime. They disregarded three or four plausible theories, 
each of which was supported by available evidence, and confined their efforts 
to the acquisition of material calculated to secure the conviction of Billings 
and Mooney. They used, and placed undue reliance upon, unscrupulous en- 
emies of Mooney; and they violated the constitutional rights of both de- 
fendants by arresting them without warrant, by unlawful searches of their 
homes and illegal seizures of their property, and by holding them for unduly 
long periods without aid of counsel. The only answer to these charges must 
be in confession and avoidance. Billings and Mooney suffered no discrimina- 
tion in these respects. Really scientific investigation of crime in this country 
is rare, indeed, and was still rarer in 1916. Especially when a peculiarly 
atrocious crime is committed and the public is clamoring for vengeance, that 
theory which is easiest to follow and which implicates persons of known 
unsavory record i$ likely to be pursued to the neglect of all others. In its 
pursuit a nice regard for the formal requisites of arrest on warrant, a strict 
compliance with the guaranties of law for immediate communication with 
friends and counsel, and a fine respect for the provisions against search and 
seizure are likely to be conspicuous by their absence. And few will ordinarily 
be found to complain, if this “ dirty business ” results in bringing “ the guilty 
to justice”. The courts do not usually concern themselves at the trial of a 
defendant with the manner in which he has been apprehended or the methods 
by which the evidence against him has been secured, so long as that evidence 
bears the earmarks of truth and the defendant is afforded a fair opportunity 
to meet it. Under these circumstances it is idle to expect California to set an 
example to the other states in the handling of a cruel and cowardly crime 
which stirred public passion to its depths. At most these features of the case 
may be exhibited as samples of current practices which call for condemna- 
tion by thinking citizens. 
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The next criticism is disturbing, but relatively mild. The Committee finds 
that the identifying witnesses were subjected to the dangerous influence of 
suggestion. They were not required to pick the accused out of a lineup; they 
were confronted with each accused under such conditions as to make it likely 
that they would identify him. Since only one of these witnesses had any 
previous acquaintance with either of the defendants, this method was espe- 
cially unfair and harmful. Approved police practice requires the use of the 
lineup; and although there is some evidence in the record that it was fol- 
lowed, the clear preponderance seems to be in support of the Committee’s 
conclusion. 

This indication that the authorities were not seeking information but were 
intent upon building a case against the men they had under arrest is but- 
tressed by the next charge. Immediately after the arrest of the defendants 
the prosecuting officers, so the Committee avers, began to try them in the 
daily press. Certain it is that a series of what purported to be interviews 
with the police and prosecutors appeared almost daily in the San Francisco 
newspapers. All were of the sort to arouse prejudice against the defendants 
and to create in the public mind a settled opinion that they were guilty. 
That these stories originated in whole or in part in the imagination of the 
newspaper reporters, or were garbled versions of accurate information prop- 
erly furnished them, or were improperly asserted to come from official 
sources may be suspected. They seem, however, never to have been denied 
or questioned by any public official, and this lends great weight to the very 
serious accusation by the Committee. Newspaper interference of this sort 
in the administration of justice is a scandal in many parts of this country. 
The only novelty in this case is that the representatives of the state seem to 
have condoned it if they did not inspire it. Although the record contains 
no information directly upon this point, it must be taken that the prosecution 
has never conceded any wrongdoing in this respect, and the finding of the 
justices of the supreme court may be interpreted as absolving it of all blame. 

In its fifth, sixth, and seventh specifications the Committee adjudges the 
prosecutors guilty of grave misconduct. They presented witnesses whose 
general credibility they knew to be subject to serious challenge as well as 
witnesses who had told prior contradictory stories. Of course, it cannot be 
reasonably argued that a prosecuting attorney must keep off the stand all 
witnesses whose credibility he deems doubtful. It is his duty to put before 
the jury those persons who have knowledge of the facts. If he should reject 
all witnesses of bad reputation for truth or chastity or other moral quality, 
he would in many cases be forcing the acquittal of the guilty. To be sure, 
if he is convinced that the witness will falsify on the stand, he should refrain 
from using him. If, however, he is merely doubtful about it, he not only 
may not be required to keep him off the stand but he may even not be 
justified in so doing. It is not part of his function to pass finally upon the 
credibility of the witnesses; that is for the jury. But the Committee goes 
further. It accuses the prosecutors of deliberately suppressing and concealing 
evidence in their possession which impeached these witnesses. There can 
be no question that no high-minded prosecutor would do such a thing; yet 
some slight acquaintance with the practical operation of offices of prosecutors 
of good reputation raises a doubt as to how far such a prosecutor feels bound 
to reveal to the defense the weaknesses of the state’s witnesses. Doubtless 
concealment and suppression imply more than mere failure to reveal. Still 
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the Committee may be on debatable ground, in the world as it is, in insisting 
upon conduct of so high a standard; and those who want to believe in the 
uprightness of the California officials may insist that the utmost justifiable 
inference from the record is failure to reveal and not suppression. 

The Committee, however, does not stop here. It insists that the witnesses 
were coached to a degree approximating subornation of perjury. It does not 
directly accuse the prosecuting officials of actual participation in the coach- 
ing, but does declare that there is ample basis for such an inference. These 
imputations are vigorously denied; at the hearing in 1930 on the Billings 
application for pardon, the representatives of the accused formally withdrew 
all such charges, and the justices of the supreme court found the conduct of 
the prosecuting officials to have been above reproach. No doubt the record 
here leaves room for difference of opinion. Those who like the view of the 
Committee can find support for it in the Densmore dictographic report of the 
conduct in Fickert’s office over a period of six weeks. No one can read that 
without concluding that the prosecutor was a dull, stupid, vulgar, obscene 
fellow, thoroughly unscrupulous in some respects in the administration of his 
office; and one who so desires may infer from several incidents that he was 
attempting to fix witnesses to support the prior conviction of Billings and 
Mooney. Those who prefer the conclusions of the justices may find com- 
fort in the report in that in such a record, obtained in Fickert’s office without 
his knowledge and when he was thoroughly off his guard, no compelling evi- 
dence is revealed of the corruption of witnesses or of Fickert’s lack of belief 
in the guilt of both Billings and Mooney. 

The Committee’s eighth complaint is of unfair and intemperate arguments 
to the jury in the opening and closing speeches for the state. If the examples 
given in the book are the most flagrant of those which occurred, then the 
trial was not at ali unusual in this respect. Despite all our pious protesta- 
tions that the prosecutor’s function is a dispassionate exposition of the un- 
varnished facts, in reality the prosecutor is an advocate for the state; and 
he as well as defendant’s counsel, regards the trial not as an impartial in- 
vestigation but as an adversary proceeding. His conduct is powerfully in- 
fluenced by a keen appreciation of the fact that defendant’s advocate will 
not confine himself to a bare recital of the evidence and a calm, reasoned 
argument thereon, especially since the state has no appeal in a criminal case. 
No doubt the prosecutors went far in tying up the defendants with anarchistic, 
anti-capitalistic agitators and in emphasizing the horrors of the crime and the 
pitiful results to the victims and their survivors; but it was a fair question 
whether they exceeded the bounds of what is currently considered legitimate 
argument. At any rate, those who refuse to accept the Committee’s conclu- 
sion upon this aspect of the trial cannot be branded as totally unreasonable. 

Finally, those officials who secured the convictions are declared to have 
unfairly minimized the effect of later disclosures casting doubt upon the 
validity of the trial and the justice of its results. Where a community is 
divided into two hostile camps over a controversy of this sort, it is useless to 
urge the opponents to be temperate in support of their respective positions. 
One has only to read the opinions of the majority of the justices of the 
supreme court to realize that respectable citizens of California, who should 
be entirely impartial, may have an unshakable belief in the guilt of these de- 
fendants. It is, therefore, not surprising that the prosecutors, assuming them 
to have been honest, should be inclined to insist that the later disclosures 
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were unconvincing. Of course, if they are assumed to have acted dishonestly 
in securing the convictions, the conclusion of unfairness in their later conduct 
is inevitable. It is difficult for any reader to remain neutral. The balance 
of probability seems to be with the Committee on this issue. 

' Considering each charge of the Committee by itself with the denial or 
explanation with which it is met, a reader might well remain unimpressed; but 
the cumulative effect of the accusations and the material supporting them 
is little short of devastating. Even so, had there been no disclosures after the 
trial, the impartial observer might have been compelled to accept the result 
on the ground that there had been no material departure from accepted 
practices which unduly prejudiced the presentation of the facts to the con- 
stituted tribunal. But there were disclosures after the trial, and they throw 
a vivid light upon the vital question whether the defendants were fairly 
convicted. 

At the trial of Billings the state presented nine witnesses to connect him 
with the crime. Its theory was that he and Mooney had been at 721 Market 
Street, about three-fourths of a mile from Steuart Street, that they had there 
a time bomb in a suit case, which they later planted near the corner of Steuart 
and Market Streets, where it exploded. Seven of the state’s witnesses testi- 
fied to seeing Billings at or near 721 Market Street at various times from an 
hour to a few minutes before the explosion. Wade saw him as he was going 
upstairs to a dentist’s office on the second floor of the building; Vidovich, in 
the dark hallway outside the dentist’s office; Estelle Smith and Louis 
Rominger, in the dentist’s office; Sadie Edeau and ker mother, on the roof 
of the building. These six saw him with a suit case or heavy camera case. 
Moore saw him on the sidewalk in front of the building without the suit case. 
The remaining two saw him at or near the scene of the explosion. McDonald 
noticed him put down the suit case and walk away. Crowley’s attention was 
attracted to him because he failed to remove his hat when a patriotic air was 
being played. The only one of the nine who had any previous acquaintance 
with Billings was Crowley. After Billings’ conviction the following dis- 
closures were made: (1) The testimony of the Edeau women was totally 
false; they had not been at or near 721 Market Street. (2) Louis Rominger 
had told a contradictory story so that the prosecutor would not vouch for 
him at the Mooney trial. (3) Estelle Smith, who had an unsavory past, made 
several statements to Freemont Older, one of which she signed under oath, 
repudiating essentials of her testimony. In 1930 she repudiated the repudia- 
tions. (4) McDonald repudiated his story and insisted that it was all lies. 
Thus four of the seven witnesses who saw Billings at 721 Market Street with 
a suit case are shown to be unworthy of belief for reasons of which the jury 
was ignorant; and two of these four, Smith and Rominger, had given the 
most detailed and convincing indentification. The only witness who saw him 
with a suit case near the scene of the explosion repudiated his testimony in 
toto. Certain impeaching testimony concerning Crowley may be disregarded 
although, when added to that affecting the other witnesses, it may not be 
unimportant. When it is remembered that this crime occurred in broad day- 
light on a public street in San Francisco in the presence of thousands of re- 
spectable citizens, that of the nine witnesses produced by the State only three 
remain unimpeached, that none of them was impeached at the trial, and that 
their testimony was sharply contradicted, it can hardly be seriously contended 
that Billings had the facts of his case fairly put before the jury which found 
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him guilty. Indeed, the supreme court justices do not say so. The majority 
of them take the position that Billings is entitled to a pardon only if he shows 
his innocence by a preponderance of the evidence. 

Against Mooney the state presented only two witnesses who claimed to 
have seen him near 721 Market Street. These were the discredited Edeau 
women, who testified that he and Billings drove away in Weinberg’s jitney. 
Two others saw him at the scene of the explosion. McDonald testified to 
having seen him talking with Billings. The star witness was the then newly 
discovered Oxman, who told in dramatic detail how Mooney drove up in 
Weinberg’s jitney with Billings, and after Billings had planted the suit case, 
drove away in Weinberg’s jitney. After the trial, it was shown beyond perad- 
venture that Oxman’s testimony was false in every particular. He was ninety 
miles away at the moment of the explosion. Thus every witness whose testi- 
mony directly connected Mooney with this crime was completely discredited. 
Had the jury known the facts concerning these witnesses, no one can say 
that they would have reached the same result. Certainly no reasonable con- 
tention can be made that the facts were fairly presented to the jury. 

The net result is a demonstration that the jury which convicted these 
defendants did not have the facts fairly put before them, and this through no 
fault of the defendants. Under these circumstances what the Supreme Court 
of California or any other body may think as to their guilt or innocence or 
as to their criminal records or dispositions is entirely beside the point. 
Neither of them had a fair trial. The facts were discovered too late for 
rectification of the error by judicial process. It is past belief that California 
shall continue to insist that no other means of rectification exists. 


E. M. Morcan.* 





ConcrEess AS SANTA CLAUS, OR NATIONAL DONATIONS AND THE GENERAL 
WELFARE CLAUSE OF THE CONSTITUTION. By Charles Warren. Char- 
lottesville: The Michie Company. 1932. Pp. vi, 151. $2.00. 


This volume presents three addresses on the William H. White Founda- 
tion at the University of Virginia. With his usual accuracy and scholarship, 
Mr. Warren traces the development of grants by Congress of land and money 
for purposes not otherwise within the powers expressly or impliedly granted 
to that body by the Constitution. The public of today is, of course, most 
familiar with federal grants to the states, coupled with the condition that the 
states contribute an equal amount and expend the money under restrictions 
imposed by Congress. A striking example is the Maternity Act in which 
Congress appropriated and controlled the use of money for a purpose as to 
which it has no power to create or administer an instrumentality. Congress 
thus exercises by indirection an authority and control beyond that vested in it 
by the Constitution. 

As the author well indicates, the issue as to congressional power to appro- 
priate in this manner primarily depends upon the meaning given to the lan- 
guage of Article I, Section 8 of the Constitution: ‘“‘ The Congress shall have 
power to lay and collect taxes, duties, imposts and excises, to pay the debts 
and provide for the common defense and general welfare of the United 
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States.” To what extent does the italicized language enable Congress to ap- 
propriate money for any purpose which it regards as promoting “ the general 
welfare of the United States ”, irrespective of whether the powers granted to 
it extend to the matter for which the appropriation is made? Does the clause 
confer an authority to appropriate for purposes not otherwise within the 
power of Congress? Under Massachusetts v. Mellon and Frothingham v. 
Mellon* neither a state nor an individual has a sufficient interest to question 
the constitutionality of a congressional appropriation, and the action of Con- 
gress is therefore final. The author properly calls attention to the fact that 
Congress and not the court is the final interpreter of the “ general welfare ” 
clause. Although not sharply displayed, one purpose of the author appears to 
be to sustain an argument for judicial review of legislation by showing the 
abuses possible where a political branch of the government finally construes 
and applies a clause of the Constitution.. Of course such an argument may 
be met in part at least by showing some cases in which judicial construction 
of constitutions has not been entirely satisfactory. 

The present volume is not so interestingly done as is The Supreme Court 
in United States History.2, The desire for completeness sometimes leads to 
detailed enumeration. The use of quotations is not so interesting and there 
is some tendency toward the use of loose expressions characteristic of the 
oral delivery of an address. 

Some more specific matters of criticism suggest themselves. Mr. Warren 
does not comment on the fact that in the report of the Committee on Style 
of the Convention of 1787 the “ general welfare ” clause was set off by semi- 
colons, thus making it an independent power of Congress. A change was 
made in the final constitution as engrossed, and the form of the earlier draft 
was later charged by Albert Gallatin to be a trick of Gouverneur Morris, 
who was the penman of the Committee on Style. A volume ® not referred 
to by Mr. Warren recently argued with some learning that the “ general 
welfare ” clause, even as it finally appeared, was intended as an independent 
power of Congress. Mr. Warren omits reference to a valuable little book by 
E. G. Bourne, The History of the Surplus Revenue of 1837.4 Occasionally 
there is a slight error or omission, as where the author refers to the grant of 
land to the State of Illinois in 1827 for the purpose of building a canal * but 
does not refer to an earlier grant of 1822 for the same purpose. But these are 
only minor defects in a volume which makes a valuable contribution to the 
constitutional history and constitutional law of the United States. 


WALTER F. Dopp.* 





Le Droit INTERNATIONAL PuBLic DE LA Mer. Le Temps DE Parx. Tome I, 
Introduction — La Haute Mer. Tome II, Les Eaux Intérieures. By 
Gilbert Gidel. Chateauroux: Les Etablissements Mellottée. 1932. 
Pp. x, 530, 393. 205 frs. 

These are the initial volumes of a treatise of which no less than three 
volumes are to be devoted to the public international law of the sea in time of 
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peace, and an as yet undetermined number of others to the same subject in 
time of war. The plan of the work is based upon a classification of maritime 
areas as either (1) high sea, (2) interior waters, (3) territorial waters, or 
(4) the zone contiguous to territorial waters, following the classification and 
terminology approved at the Conference for the Codification of Interna- 
tional Law at The Hague in 1930; and of the vessels employed in the mari- 
time areas as either public or private. In developing this plan, the first 
volume is devoted to an introduction and to a treatise on the law of the 
high sea, including the principle of the freedom of the sea, the juridical 
nature of the high sea, the regulation of navigation in time of peace, various 
special regulations, the protection of the resources of the high sea, the pri- 
vate exploitation of certain parts of the high sea, and the law of super- 
jacent airspaces. The second volume is a treatise on the law of interior 
waters, including the nature of such waters and the admissicn into and con- 
dition therein of private and public vessels. The third volume will deal 
with the law of territorial waters and of the zone contiguous thereto. The 
author adopts this order of treatment in the hope that the exposition of 
principles generally accepted with respect to the high sea and interior waters 
may provide something of the nature of points of support from which to 
proceed in dealing with the more difficult problems of territorial waters and 
the contiguous sea. ~ 

Professor Gidel’s initial volumes leave no doubt as to the quality of the 
treatise which he is eventually to complete. It will be a masterpiece of 
scientific planning and great erudition. The volumes at hand are well docu- 
mented, admirably organized, and written in a lucid scientific style. Of 
their content, it is perhaps enough to say that nothing of consequence has 
been neglected. From the discussion of floating airports on the high sea to 
the treatment of seamen deserting in foreign territorial waters, it would be 
difficult to point to an important omission of anything of real practical or 
theoretical significance. Students of the subject will find the chapter on 
bibliography useful. It may be noted that the author describes existing 
international institutions for dealing with international maritime interests, 
reviews proposals for a more effective organization, and argues convincingly 
for the creation of a Bureau International de la Mer attached to the Organ- 
ization for Communications and Transit of the League of Nations. 

One admonition with respect to Professor Gidel’s great work should be 
addressed especially to American and British readers. True to European 
tradition, the author has placed the emphasis upon doctrine rather than 
upon cases and legislation. There is ample consideration given the views 
of writers and of such learned bodies as the Institute of International law; 
but the jurisprudence, especially the national jurisprudence, receives rela- 
tively less attention. The reservoirs of useful material in the statutes and 
decisions of the principal maritime countries have been tapped, but rarely 
drained. Thus the author concludes that it is neither reasonable nor con- 
venient to regard a hydroplane as both a ship and an airship, but makes no 
reference to national legislation and cases.1 His justification of the free- 
dom of the sea is sound, but the treatment may seem ‘academic to British 
and American readers.? His attack upon the conception of the high sea as 
“res communis ” is concerned only with the writers and falls a little short 
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of being quite convincing.* His repudiation of the territorial theory of the 
ship is founded chiefly upon doctrine, neglects much useful evidence of 
practice, and is not likely to be altogether satisfactory to British and Ameri- 
can lawyers. These observations are not offered by way of criticism, but 
only by way of warning lawyers who are accustomed to a somewhat different 
type of treatise. 

The treatise is indeed monumental. The distinguished quality of the 
initial volumes and Professor Gidel’s authorship are sufficient assurance that 
the work, when completed, will take its place as one of the really great con- 
tributions to international law. 

Epwin D. DickrInson.* 





TRIBUNES OF THE PEOPLE. By Raymond Moley. New Haven: Yale Uni- 
versity Press. 1932. Pp. 272. $2.50. 


A dinner in honor of Magistrate Vitale at the Tippecanoe Democratic 
Club in the Bronx, where six gunmen entered the hall, lined up the guests 
and walked out with thousands of dollars of loot, most of which Magistrate 
Vitale succeeded in recovering within a few hours, led the Appellate Division 
of the New York Supreme Court for the First Department to order an in- 
vestigation of the magistrates’ court and the police magistrates of New York 
City; and in August, 1930, Samuel Seabury was appointed referee to conduct 
such an investigation. The constitution and statutes of New York vest in the 
Appellate Division the power to remove police magistrates, and by a recent 
amendment? to the Code of Criminal Procedure the Appellate Divisions 
are given express power to investigate. 

This book is a popular, uncritical account of that investigation. Professor 
Moley begins by quoting an article which appeared in the New York Times 
in 1908, entitled “ Lights and Shades of Life in a City Court ”, and follows 
it with an article from the New York Evening Post of January 10, 1930, 
“The House that Justice Built”, which shows that conditions are today 
substantially unchanged — summary justice for peddlers, drunks and dis- 
orderlies, prostitutes, crapshooters, sneak-thieves—‘“‘the spangled parade 
of life . . . gaudy and gay, drab and mean, the push of ambition, the drums 
of crime, the blare of pretension, the keen quiet of tragedy.” He tells the 
story of commissions and reports, of new legislation and reforms, the tem- 
porary improvement of personnel under mayors like Gaynor and Mitchel, and 
the downward plunge under Hylan and Walker. He presents in a consecutive 
and readable fashion the principal subjects taken up by Judge Seabury: the 
organization of the magistrates’ court, political influence — “ the man to see ”, 
bail, the Women’s Court, probation, the third degree, the few changes already 
effected and the reforms proposed. 

The book is not, however, a mere summary. Professor Moley has opinions 
of his own. On the whole, these opinions are in accord with those of Judge 
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Seabury. He agrees with Seabury that we should get better magistrates if 
they were appointed not by the mayor, but by the Appellate Division. This 
would be a radical change for New York and would require an amendment to 
the constitution. In theory the present system would seem to be as good as 
could be devised — appointment by the mayor without confirmation so that 
he is solely responsible; only lawyers who have been admitted to the bar 
three years eligible; a fixed term of ten years; an adequate salary of $12,000; 
removal by the Appellate Division on notice for cause. 

Judge Seabury’s recommendation has already met with strong opposition 
from the bar. Their contention is that it would throw the Appellate Divi- 
sion into politics. Most of the justices of the Appellate Division have 
been, and some still are, politicians. They are, however, picked men chosen 
by the governor from the trial justices. They have little patronage, and 
they have and deserve the respect of the bar and of the community. If 
they were given the power to appoint the fifty magistrates, it is said, they 
would be plunged into the political vortex. Mr. Moley supports Judge 
Seabury. He concedes that to give the court the power of appointment 
would involve it in politics, but he thinks, rightly, that judges are better 
qualified than mayors to estimate the fitness of lawyers for the bench. 
Most of the magistrates owe their appointment directly to district leaders, 
as eight naively admitted in their testimony.” Since the justices of the 
Appellate Division are further removed from the district, he thinks they 
will be less affected by that influence. ‘“ The power of the district ”, he says, 
“jis vastly diluted by the time it reaches its destination. Its course has been 
long, devious, indirect. Other influences have trickled into the stream — the 
esteem of the bar, the personal preference of the leader or leaders, the indi- 
vidual bent of governors, the press, the church, capital, labor and more 
subtle currents.”* He makes light of the argument that the making of 
appointments is not a judicial function. ‘The drawing of a distinction 
between judicial and executive functions,” he says, “has no heavenly sanc- 
tion, although practical lawyers invest the question with mythical im- 
portance.” # 

Professor Moley is no mere scribe. He writes with authority. Few men 
in this country know the subject better\than he. Nor is he the victim of 
any pet theories. He is a reformer, but a sophisticated one. Again and 
again, as he presents the facts and discusses proposed remedies, it becomes 
clear that he appreciates that mere changes in the law will not cure the 
evils from which the courts suffer.. At bottom it is a question of personnel, 
but not merely that of the magistrates. The clerks are in some respects 
more important than the judges. In each of the forty-five courthouses there 
is a clerk and an assistant clerk, appointed, not after a civil service examina- 
tion, but for political reasons; and for the most part they are active poli- 
ticians. In 1930 over a half million persons were arraigned in these courts. 
As committing magistrates, the judges considered two hundred thousand 
misdemeanors and nineteen thousand felonies; three hundred thousand minor 
offenses were decided summarily. The evidence heard by Judge Seabury 
shows that the clerk spends his day talking with lawyers, defendants, and 
politicians, thus serving as a connecting link between the world of politics 
and the court. The assistant clerks make out the complaints. The testimony 
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of Wolfman, who practised for years in these courts, though not a member 
of the bar, shows how easy it was to arrange with the clerk that the com- 
plaint should be drawn in such a way as to insure a dismissal of the case 
when brought to trial. If the whole clerical force were in the competitive 
class of the civil service and completely divorced from politics, the im- 
provement in efficiency and economy would be enormous. 

Nearly two years have passed since Judge Seabury finished taking evidence 
and nearly one since he filed his report. As yet no radical changes have 
been effected. The machine grinds on. The magistrates who were removed 
or who resigned under fire have been replaced by men of a somewhat better 
type. Mayor Walker yielded at last to the pressure of opinion and appointed 
no one to the magistrates’ bench who did not receive the approval of the 
bar associations. As Mr. Moley says, “The machine in the selection of 
magistrates through the years has followed the policy of giving as poor a 
quality of appointments as public opinion will permit.”5 Whatever tem- 
porary improvements are made, “ underneath the muddy current of machine 
practice and policy runs undisturbed. . . . Roughly half of what goes to 
support the magistrates’ courts in New York City yields no return in the 
actual administration of justice. It goes either to political work or to utter 
waste and inefficiency.” ® In fairness, however, Mr. Moley says, “ the back- 
ground upon which success [in the administration of the criminal law] is 
to be measured is not a world in which justice is badly administered, but a 
world in which it is not administered at all.” ? 

The condition of the magistrates’ court is discreditable to the bar and to 
the community. Despite the waste and corruption disclosed by the Sea- 
bury investigation, no one can deny the improvement in the administra- 
tion of municipal affairs in New York within the last. two generations. In 
every department and bureau there are men and women doing their duty 
in the sphere in which they have been placed— engineers, accountants, 
clerks, teachers, laborers. These are “ not sought for in the councils of the 
people, but they maintain the fabric of the world.” And our standards have 
risen; the people expect and demand more than they did fifty years ago, 
and they get it. In the inferior courts, however, and for that matter in all 
our courts, improvement has been much less. On the magistrates’ bench 
there are able and honorable men, who are doing their duty, and there are 
doubtless honest and efficient men in the clerical staff, but under the present 
system they are exceptions. So long as the magistrates are selected solely 
for political reasons and the clerks are dependent on politicians for their 
office, improvement in the administration of criminal justice will not be 


substantial. Cuartes C. BuRLINGHAM.* 





Tue Victims or Fraup. By Eustace J. Harvey. New York: Oxford Univer- 
sity Press. 1932. Pp. xxx, 304. $7.00. 
The subtitle of this book is “ A Plea for a New Law. An examination of 
the chief frauds committed with goods and negotiable securities and the re- 
sulting contest between two innocent persons.” The author proposes by a 





5 P. 262. 6 P. 263. 7 Pp. 263-64. 
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series of statutes to substitute for present rules governing a contest between 
two innocent persons, the rule that the party shall prevail who has not been 
negligent, or, if both have been negligent, the one who has been less negli- 
gent. In the language of the author: 

“ Under the new system, the task of the Judge will be of a simpler character 
than under the old. Relieved of all troublesome questions of law, he will devote 
himself to a very careful examination of the facts. He will have no nebulous 
maxims of ethics or law to apply, but will begin by ascertaining the bona fides 
of the two parties. If this, in the case of either, is in doubt, judgment will im- 
mediately go against that party. When both parties have acted honestly, his 
sole task will be to estimate the amount of diligence displayed by each party in 
the transaction, asking what steps were open to him to take, and what he 
actually took.” 


The optimistic author feels that 


“Tf such an inquiry is conducted on strictly practical lines, not only will the 
parties leave the Court satisfied that they have obtained justice, but they will carry 
away hints as to new rules of conduct by which future frauds may be prevented, 
whereas if the more diligent party is defeated, and the less diligent triumphs, each 
will go away the more convinced that it is useless to try to meet fraud by taking 
precautions, and the decision will be a message of encouragement to the thief and 
the defrauder.” 


The author adds that “ To guide the Judge, it will be possible to lay down 
certain primary rules of conduct.” 

In support of his thesis the author examines a great number of cases in 
order to establish the superiority of the rule proposed. It is immaterial under 
his view whether the original nefarious act was theft or the fraudulent in- 
ducing of a voluntary transfer. His statement of cases does not always bring 
out the questions of title or other technical grounds on which the cases were 
decided since such matters are, in his opinion, immaterial. 

It is unnecessary to examine the work in detail. A statement of the main 
thesis will carry to different minds, according to their attitude with reference 
to the law, assent or dissent. It may be suggested, however, that if the au- 
thor’s general idea is adopted it will not be easy to confine it to the depart- 
ment of the law that he selects for discussion. 

SAMUEL WILLISTON.* 





Fontes Jurts Gentrum. Ser. A, Sec. 1, Vol. 2. Digest of the Decisions of 
the Permanent Court of Arbitration 1902-1928. Ser. A, Sec. 2, Vol. 1, 
Fasc. 2. Decisions of the German Supreme Court Relating to Interna- 
tional Law 1879-1929. By Ernst Schmitz, A. H. Feller, B. Schenk Graf 
von Stauffenberg. Edited by Viktor Bruns. Berlin: Carl Heymans Ver- 
lag. 1932. Pp. xxili, 306; 449-943. 

These two volumes continue the series of international law sources being 
published by the Institut fiir auslandisches 6ffentliches Recht und Vdolker- 
recht under the editorship of Viktor Bruns. The ambitious purpose, broad 
scope, and complicated division of the series have been amply indicated by 
Professor Reeves on the occasion of the publication of two earlier volumes.* 

In form and organization the volume on the Court of Arbitration follows 


* Professor of Law, Harvard Law School. 
1 See Book Review (1932) 45 Harv. L. Rev. 761. 
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closely the first volume of this Sectio which contains digests of the decisions 
and advisory opinions of the Permanent Court of International Justice. The 
headings under which the extracts from awards are organized correspond to 


.the traditional classification of substantive and procedural international law 


topics. The list of subject headings is somewhat less extensive than that of 
the first volume, since in the first decade of its existence the World Court 
was called upon to adjudicate matters much more varied in scope than the 
cases adjudicated before the Permanent Court of Arbitration during more 
than a quarter of a century. Consequently, topics of a strongly post-war 
flavor dealing with subjects such as Minorities, State Succession, Interna- 
tional Organs and Commissions, the League of Nations, the International 
Labor Office, found no place in the classification in this volume. The text 
of the special agreements or compromis on which the jurisdiction of the 
court rested in each of the cases submitted for art» ration is published in the 
appendix. This is a distinct improvement over the digest of the World Court 
decisions in which no indication is given as to the nature and subject matter 
of the disputes. The particular merit of this volume, however, is that it puts 
at the disposal of international lawyers a sorely needed guide to the juris- 
prudence of the Permanent Court of Arbitration. It is surprising how little 
attention has been paid to this jurisprudence compared with the widespread 
and searching analysis to which the decisions and advisory opinions of the 
World Court have been subjected. Doubtless, one explanation for this ap- 
parent discrimination may be found in the easy accessibility of the briefs, 
pleadings, and proceedings of the World Court as compared with the rather 
scant publications of the Court of Arbitration, usually unavailable to the 
average student. This defect has now been remedied, at least partially, by 
the publication of this digest. 

The other recent publication of this series continues the collection (in 
German) of the decisions rendered by the German Supreme Court during the 
first fifty years of its existence in cases involving questions of international 
law. The trilingual digests taken from these four hundred and some odd 
decisions — many of them published for the first time — are contained in the 
first part of this volume which has already been reviewed. As the editor 
himself warns, these digests should serve as a guide only. The few sentences 
taken out of their context, without any indication as to the facts of the case 
and the holding of the court, may indeed be quite misleading. Take, for in- 
stance, the principle of a foreign state’s immunity from suit in the local 
courts. According to the digests in the first part,? the German Supreme Court 
invariably recognizes an exception to this rule in cases relating to immovable 
property when the lex rei sitae would raise the bar of immunity. Going back, 
however, to the cases from which these extracts were taken, we find that only 
one of the decisions involved real property and there the dispute was between 
two member states of the Empire.* Otherwise the pronouncements of the 
Court were merely in the nature of dicta. It is interesting to note that in a 
recent case involving real property the Court of Jurisdictional Conflicts in- 
geniously circumvented the exception to which so much lip-service has been 
given and by recognizing sovereignty as manifested in consular representa- 
tion held that immunity will be upheld even if the issue involved relates to 


2 Beginning at p. 34. 
8 Case No. 227, p. 601. 
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real property.‘ This illustration taken at random shows how much care the 
student should exercise in using these digests; how necessary it is for him 
to go back to the original sources; and how wise the editors were in pub- 
lishing the text or full extracts of the decisions. The desirability and the 
value of this publication is quite evident when one considers the important 
influence which the judicial practice of a leading nation may have on the 
development of international law, and the difficulty which lawyers and stu- 
dents outside of Germany have had in gaining access to the truly imposing 
amount of learning to be found in the decisions of the German Supreme 
Court. 

In spite of recent impetus given to the scientific study of international 
law by increasingly frequent compilations of original source materials, the 
dearth of facilities in this field is still very marked. Much must be accom- 
plished in this respect before international lawyers will be in any way ade- 
quately supplied with the tools necessary for the satisfactory performance of 
their tasks. The legal profession will doubtless receive, therefore, with due 
appreciation the subsequent volumes of this useful publication. 


Francis DEAk.* 





CoNTESTED DocUMENTS AND Forceries. By F. Brewester. Calcutta: The 
Book Company, Ltd. 1932. Pp. xxvii, 533. Rs. 16/8. 


India is the only nation which appoints a government handwriting expert; 
and Mr. Brewester occupied this important position for a number of years. 
No other country provides such a variety of problems regarding documents 
as India. With nearly two hundred languages and dialects spoken and many 
written, a considerable number of which interlace and overlap, there is 
an opportunity for forgery not known in other countries, creating a great 
need for qualified, reliable assistance in solving difficult problems. 

Mr. Brewester’s book is another illustration that the examination of sus- 
pected and disputed documents has become a recognized scientific specialty. 
There was a time when these problems were submitted for an offhand opinion 
to bank clerks and others, who had some experience in examining signatures, 
but who never had made a scientific study of the subject. Unfortunately, 
unworthy performers in many lands have sold their services to any person 
who would pay for them. This book will not be welcomed by such pre- 
tenders. The author again and again rebukes the pseudo-scientist who jumps 
to a conclusion or sells his opinion to a client and becomes an advocate, not 
of a fact but of a faction. One abuse in the law, outside as well as within 
the United States of America, has been the prostitution of scientific witnesses 
by advocates who persuade them, at least partly, that they can take a case as 
a lawyer takes it and do the best they can for a client despite the true 
facts and despite the oath. While there still are charlatans in this field, as 
there are quacks in other professions, in many parts of the world there are 
now qualified and conscientious experts who are accepted and welcomed by 
the courts, and who are assisting in discovering and proving the facts in 





4 See Halig v. Poland (1928), (1929) 15 ZEITsCHRIFT FUR VOLKERRECHT 271. 
* Assistant Professor of Law, Columbia Law School; Legal Expert of Hun- 
garian Delegation to Assembly of the League of Nations 1930, 1931. 
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disputed document cases. This book will make it more difficult for dishonest 
advocates and witnesses to defeat justice in India. 

Although this book is not the first on the subject published in India, it is 
the first reliable and scientific work, written by one fitted for the task by 
education, special study, and long experience. The book reveals that in 
large measure it has grown out of the experience of the author. Many tech- 
nical works lack the delicate touches that evidence actual contact with real 
problems. The technically qualified reader knows at once whether one who 
treats a technical subject knows the “ feel ” of the tools as a practical worker. 
It is clear that Mr. Brewester’s discussions have been tempered and tested. 
Many sentences are no doubt condensations of long, laborious, and trying 
experiences. His cautions and frank limitations on certain of his conclusions 
characterize the work of a scientist. 

The book deals chiefly with the Indian scripts but discusses clearly and 
scientifically the principles that apply and the correct procedure in examin- 
ing documents in all languages. It is to be regretted that “ English Script ” 
is not discussed more fully. The reason given is that “as a single script it 
is not nearly so prominent in contested document enquiries in India as the 
whole of the Indian scripts taken together”; and the author mentions the 
danger of “spoon-feeding a reader” who should find out some things for 
himself. On this point Mr. Brewester is not perfectly clear, but this matter 
comes near the end of the book and for that reason was perhaps unduly 
restricted. 

The chapter on Finger Prints describes a new instrument designed for use 
in this work. The author discusses frankly the question whether a finger print 
can be forged; he not only states positively that this is possible but illustrates 
a finger print forgery. India is the home of the finger print method of identi- 
fication and it is interesting that forging of finger prints is also a product of 
India. It should be understood that these forgeries are of single finger prints 
used as signatures and not regular finger print records used to identify a per- 
son whose complete finger prints are available for comparison. A clear 
demonstration is given that a single print, especially if blurred and indistinct, 
is sometimes a dangerous piece of evidence. 

It is with somewhat mingled feelings that, on many pages of this new 
book, the writer of this review recognizes ideas and statements of principles 
and descriptions of methods that have grown out of the reviewer’s own study, 
experimentation, and experience covering many years, and have heretofore 
been set forth in the reviewer’s own books. Mr. Brewester has, however, 
put these matters into his own words and has acknowledged all direct 
quotations. 

The exasperating little errors which have crept into this printing will 
doubtless be corrected in a second printing. Only one serious error has been 
noted and that is in the chapter on Paper, where it is said that fraud is 
shown because a watermark design was made prior to the date of a fraudu- 
lent document. It is of course obvious that the writer intended to use the 





1 During a sabbatical year, while he was holding the position of government 
handwriting expert, Mr. Brewester came to the United States and for a time was 
the reviewer’s student. He read books, examined cases, attended court, and be- 
came familiar with the technical and other procedure in connection with disputed 
document investigations in this country. 
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word subsequent. The printing itself is excellent, being in marked contrast 
with the previous crude Indian productions of a similar character. The 
volume contains over thirty very clear plates which illustrate in sixty photo- 
graphic reproductions many of the points made by the author. 


ALBERT S. OsBorN.* 
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AMERICAN Bar LEADERS 1878-1928. By James Grafton Rogers. Chicago: 
The American Bar Association. 1932. Pp. xiv, 246. $2.50. 


In commemoration of its semi-centennial the American Bar Association 
publishes this volume of short biographical sketches of the first fifty presi- 
dents of the Association. Description of the youth, study, early practice, and 
later accomplishments of each bar leader is necessarily brief. Although non- 
professional interests are not neglected, the greatest emphasis is laid on the 
public career and service of each president. Intimate connection with political 
movements and prominence in the solution of our national problems are dis- 
closed. On the whole, the book presents an excellent composite picture of the 
best American lawyers of the last half century. A full page portrait accom- 
panying the story of each president adds to the personal touch of the author’s 
style. 


Can Nations Be NetcHsors? By David Livingston Crawford. Boston: 
The Stratford Co. 1932. Pp. iii, 120. $1.50. 


Written from the viewpoint of the man who foresees and fears the dangers 
lurking in the Pacific area, this book suggests a practical solution. Although 
the author rejects as Utopian the goal of those who seek a brotherhood of 
men and the ultimate disappearance of national boundaries, he proposes that 
their methodology of education be utilized to achieve a sound international- 
ism based upon nations regarding each other with a proper perspective. He 
deplores the lack of appreciation of the culture, life, and problems of the 
Orient and pleads for an internationalism of understanding. Equality of 
nations is not essential, nor are all to be reduced to a mean; one nation may 
be respected, another pitied, a third condemned, but not, asks the author, 
on the basis of greed, race prejudice, and propaganda. Disputes of neighbors 
a world court can settle; disputes of bigots and fanatics are only intensified 
by the war which inevitably results. The approach is not new, to be sure, 
but advanced by the president of the University of Hawaii, it is buttressed 
by experience and conviction. 


CriMeE For Prorir. A Symposium on Mercenary Crime. Fdited by Ernest 
D. MacDougall. Boston: The Stratford Co. 1933. Pp. xx, 355. $2.00. 


The nineteen men whose views are herein presented come from all walks of 
life: education, the church, business, labor, social work, and the law. A large 
portion of the book is devoted to non-violent crimes, especially those con- 
cerning the fraudulent disposition of securities. The stock exchange, the 





* Examiner of questioned documents; author of THE PROBLEM OF PROOF 
(1922, 1926) ; QuesTIONED DocUMENTS (1910, 1929). 
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banks, Alexander Hamilton, and even European nations are ruthlessly exposed. 
Some of the essays are apparently the result of research, others have been 
given less thought. Remarkable is the assertion that banks should hold money 
and pay it back on demand, for “if the people . . . had wanted it invested 
they would have done so themselves.” P. go. Very few legislative changes, 
however, are advocated; education aimed toward dethroning the dollar as 
our national idol and substituting therefore a loftier ideal is stressed by sev- 
eral writers as the best method by which to combat crime committed for 
pecuniary gain. One finishes the volume with a bewildered feeling that condi- 
tions are very bad indeed but that little can be done about it, either directly 
or immediately. 


INTERNATIONAL SERVITUDES IN LAW AND PRAcTIcE. By Helen Dwight Reid. 
Chicago: University of Chicago Press. 1932. Pp. xix, 254. $3.00. 

The award of a tribunal of the Permanent Court of Arbitration in the 
North Atlantic Fisheries Case in 1910 denying that the United States had an 
international servitude in Newfoundland fisheries stimulated an extensive 
literature on the subject of international servitudes. No one has taken up 
the cudgels against the tribunal’s position more effectively than Miss Reid, 
and in a foreword, Dr. Scott says that her treatise “is a rehabilitation of the 
international servitude.” PP. xi. Miss Reid does not deal with the subject 
merely as a matter of intellectual exercise; she thinks that “ international 
servitudes are playing an increasingly prominent role in modern economic 
and political life” (p. xxii), that they are making “some constructive con- 
tribution ” toward the solution of the “ major problems of present-day life ” 
(pp. 207-08), and that they are “ destined to play a role of increasing im- 
portance in international law and in the practice of nations.” P. 210. These 
large conclusions flow from a wide application of the term to embrace many 
of the provisions of current international legislation. The difficulty with the 
thesis is that it proves too much; it presses a private law analogy too far. If 
there is a limited field in which the conception of servitudes can be usefully 
employed, it can hardly be stretched to form so general a basis of treaty 
obligations. 


TAXATION IN MinNESOTA. By Roy G., Blakey and Associates. Minneapolis: 
University of Minnesota Press. 1932. Pp. xii, 627. $1.00 (paper), 
$2.00 (cloth). 


This is the kind of practical fiscal stock-taking which ought to be per- 
formed periodically in every taxing unit, large or small. Its timeliness need 
not be emphasized. Moreover, Minnesota has long presented a taxation 
field of unusual interest. She has had to face not only the traditional diffi- 
culties of properly taxing urban and rural real estate, tangible personalty, 
and the elusive intangible, but also those of corporate taxation and the 
peculiar problems connected with extensive mining and lumbering. She has 
had an instructive experience with the classified property tax, and now con- 
templates a levy on incomes. All these matters are touched upon by the 
volume. The statistical and graphic documentation is full and interesting, 
the text carefully written. While nominally a local study, the book is full 
of comparisons with other jurisdictions. And, in a time when pennies count, 
it will not be amiss to observe that the price is extremely low, 
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